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Art. 1.—SHERIFF SUMNER’S DISCOURSE. 


A Discourse on Some Points of Difference between the Sheriff’s 
Office in Massachusetts and in England: Read in the 
hearing of a number of the Gentlemen of the Bar. By C. 
P. Sumner, Sheriff of Suffolk. 


GenTLEemEN,—I purpose to speak of the appointment, his- 
tory, and duty of the Sheriff in some particulars wherein they 
differ in England from what they are here; and to add a few 
remarks upon his fees, general deportment, income, and con- 
tinuance in office. i hope not to abuse the patience, which 
you may generously bestow upon one, who, uninvited, assumes 
a voluntary task; but I shall not take it as unkind if any of 
you withdraw, just when it begins to be disagreeable to you 
to stay. 

With regard to his appointment, in England, it is usual for 
the sheriff at the Summer Assizes, at the request of the judges, 
to propose for their consideration six persons whom he deems 
suitable for the office. On the 12th of November, all the 
judges, with the chancellors, and a few other distinguished 
members of the Privy Council, meet at the Exchequer Cham- 
ber, and nominate three, for the consideration of the king. 
Out of these three, the king selects one. 

The king may, and sometimes does, appoint a sheriff with- 
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out any nomination from the judges; but these appointments 
are rare. 

An English sheriff must be a man of wealth, and of exten- 
sive lands. (a) His wealth and his character are deemed nearly 
a’sufficient security for the due performance of the office: he 
does, however, give other security in the form of a recogniz- 
ance, but to no very considerable amount. 

The English sheriff’s authority is derived from the king’s 
letters patent, committing to him the custody of the county ; 
and from what is called a writ of assistance, in which the king 
commands all his good subjects to aid the sheriff in his duty 
when thereto by him required. These two documents he 
must read publicly at his first county court. "The commission 
here embraces the substance of them both; but I believe it is 
not read in open court. ‘The tenure of office is the same in 
both countries, viz. during the pleasure of the supreme execu- 
tive; but the English sheriff usually serves for one year in 
three, and until another is appointed and sworn in his stead. 
Here it has never been deemed expedient to make new ap- 
pointments every year. The English sheriff’s duty is per- 
formed almost entirely by the aid of deputies. ‘These are of 
three kinds. 

First, that principal deputy called the undersheriff, who is 
the representative of his principal in almost everything, and 
sometimes his instructer. 

Another kind consists of four or more gentlemen who per- 
form no part of the sheriff’s duty except that which regards 
replevin writs, and which is very different in the two coun- 
tries. These deputies must reside in various parts of the 
county, not more than twelve miles apart. 

The appointment of these two kinds of deputies must be 
announced at the sheriff’s first county court. 

A third kind consists of four deputies, one of whom every 
sheriff must have in each of the four courts of Westminster 
Hall. Each of these deputies must be an attorney, known 
and approved by the court in which he has a place. It is his 
particular business to receive from the clerk and transmit to 
his principal all writs and warrants to be executed in his 
county. ‘The names of all these gentlemen and their places 
of abode must be kept on tables in the offices of the clerks of 





(a) Impey, 12. 
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the courts, so that any one of them may be readily found, 
whenever it may be necessary to make him the medium of 
the court’s commands. 

The word ‘high’ is sometimes applied to the sheriff in 
England ; because there is there an officer known in law as 
the undersheriff. There being no such officer now known in 
Massachusetts, the word ‘high’- is inapplicable to the sheriff ; 
and in one instance, at least, I know it is disclaimed. 

Before our Revolution writs used to be directed to the 
sheriff of his undersheriff, or deputy. What the par- 
ticular duty of the undersheriff was, and whether such an offi- 
cer ever existed in Massachusetts, 1 do not know; but the 
word undersheriff on the writ, for a series of years preceding 
our Revolution, seemed to give a currency to the word ‘high,’ 
when, at that time, applied to the sheriff. 

The sheriff’s office is very ancient; and its history, so far 
as it respects the English sheriff, is probably known to any 
‘ lawyer better than to me. 

In former days he was a judge of two courts: one called 
his Tourn, held in each hundred twice a year; the other 
called the County Court, held at the shire house every lunar 
month. The first was of criminal, the latter of civil jurisdiction. 
These two courts were once in high repute and thronged with 
litigants; but they have long since fallen somewhat into disuse ; 
for when Magna Charta was granted and confirmed, and the 
king (a) therein declared nulli vendemus, nulli negabimus, aut 
differemus justitiam, the judicial importance of the sheriff de- 
clined ; and the King’s Courts soon took that high and strong as- 
cendancy which they have ever yet retained. ‘Till then there 
could be no uniformity of decisions in the several counties, 
even in matters cognizable by sheriffs. What was right in 
one, would be wrong in another; and the words of a king, 
nulli differemus justitiam, would not be true. 

Perhaps the sheriff, in the early days of his judicial author- 
ity, was competent to decide, with tolerable equity, many of 
the disputes that were brought before him. ‘Those disputes 
were chiefly about fences, breachy cattle, damage feasant, 
pounds, and small cases of assault and battery; and small 
debts under forty shillings, in country places, and in a state of 
society where every man’s business was known to every body 





(a) Henry ILI. 
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about as well as it was to himself: and the sheriff, in the midst 
of his illiterate suitors, could settle their differences as well as 
a Tribonian, or a Sir Edward Coke. 

The subjects of controversy are now more numerous, im- 
portant, and complicated than they were some hundred years 
ago; and a due performance of the judicial office must of 
course require a degree of natural sagacity, improved by stu- 
dious researches and contemplation beyond anything that can 
reasonably be expected to be found among sheriffs. It is, 
therefore, no cause of regret that their judicial power has di- 
minished. The ancient maxim, boni judicis est ampliare 
jurisdictionem, if it ever was a maxim applicable to the sher- 
iff’s duty, ceased to be so in the days of King Henry III. 

Here, I believe, the sheriff was never intrusted with any 
judicial power, except in the case of the flowing of lands by 
means of milldams; in which case he is by statute the presi- 
dent of the jury, without the presence of any other judge. (a) 
In the selection of juries the English sheriff’s authority has 
always been very important. Here he has nothing to do but 
hand the venire to a constable; the constable and the select- 
men then do all the rest, except in the case of forcible entry 
and detainer, when the sheriff himself selects and summons 
the jury. (b) 

I see no mention made of sheriffs in Massachusetts during 
our colonial government from 1628 to 1692. Beadles, mar- 
shals, and constables were then the officers who performed 
the executive duties of the law, without the appellation of 
sheriffs. 

In 1633, process was directed by the secretary to the bea- 
dle. (c) 

In 1634, it is ordained thus :—‘ None but the General Court 
hath power to make laws, nor to appoint officers, as governor, 
deputy governor, assistants, treasurer, secretary, captains, lieu- 
tenants, ensigns, or any of like moment; or to remove such upon 
misdemeanor ; as also to set out the duties and powers of the 
said officers.’ (d) No mention is here made of sheriffs. 

In 1643, the then inhabited part of our territory was first 
divided into four counties, but the custody of them was not 
committed to sheriffs. 





(a) 1795, ch. 74. (6) 1784, ch. 8. (c) 1 Hutch. 397. 
(a) Colony Laws, 713. 
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In 1650, the officer called the marshal did the duty now 
usually done by the sheriff. (a) 

In 1658, constables were authorized to serve civil precepts, 
contrary to the practice in England, where they are confined 
to the service of criminal warrants. 

I believe, therefore, that it was not till 1692 that our ances- 
tors adopted the sheriff as one of their public functionaries ; 
and then, perhaps, not because they felt the want of him; but 
because their provincial charter, then recently received, re- 
quired that he should be appointed. 

It was not with much affection for English laws, or English 
officers, (and particularly sheriffs) that our ancestors came 
hither. (6) I believe the sheriffs were not in favor with the 
puritans, for this reason. For a series of years before 1627, 
sheriffs had been instrumental in enforcing the decrees of the 
High Commission and Star Chamber Courts against heresy 
and non-conformity. Their oath imposed upon them this 
unenviable duty. It contained the following clause :—‘ You 
shall do all in your power and diligence to destroy and make 
to cease all manner of heresies and errors, commonly called 
lollaries, within your bailiwick, from time to time with all your 
power, and assist to be helping to all ordinaries and commis- 
sioners of the holy church, and favor and maintain them as 
often times as you shall be required by the ordinaries’ com- 
misioners.’ This clause of the oath was first laid aside at the 
instance of the famous Sir Edward Coke; not when he was 
Lord Chief Justice of England, but some few years afterwards, 
in 1627, when he was Sheriff of Buckinghamshire. 

This great lawyer, as is known to you all, began his distin- 
guished career in the reign of Queen Elizabeth. Having been 





(a) Hutchinson found among the old files a writ drawn in 1650, in this form: 

* To the Marshal, or his Deputy.—You are hereby required to attach the 
goods or lands of William Stevens, to the value of £100, so as to bind the 
same to be responsible at the next court at Boston, 29th of the fifth month, to 
answer the complaint of James Astwood in an action of debt, to the value of 
£50; upon a billof exchange. And so make a true return hereof under your 
hand. Dated 29th 2d month, 1650. 

‘Per curiam, Wn. AsPrInwALL." 

See 1 Hutch. 399. 

(b) It was not till 1662, in the early part of the reign of Charles II., that pro- 
cess was made out in the king’s name; and then it was done on the king’s 
command, (Colony Laws, 211,) and with slow compliance. Our Independ- 
ence was publicly avowed in 1776; but our reluctance at every appearance 
of dependence was manifested at several periods of our colonial and provincial 
existence. 
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Speaker of the House of Commons, Solicitor-General, Attor- 
ney-General, Chief Justice of the Common Pleas, and Lord 
Chief Justice of the King’s Bench, he became an unaccom- 
modating courtier in the latter years of King James I.; and 
his last mentioned high office was taken from him and bestowed 
upon another. His active mind could not be cramped. He 
again became a member of Parliament. Learned, wealthy, 
arrogant, and powerful, adroit at all business, at the age of 77 
he was the leader of opposition scon after the accession of 
King Charles I. 

To get rid of a man whom they hated and feared, the king 
and his ministers contrived to make him a sheriff. (a) And he, 
who for many years had presided at the assizes, with unrivalled 
intelligence, was now destined to attend upon the judges, his 
juniors, with those observances and marks of respect which it 
becomes a sheriff, according to his ability, to bestow. This 
office, which might have been coveted by some, was accepted 
by him with reluctance, and he endeavored to free himself 
from it, not by any appeal to the king’s mercy, but by taking 
exceptions to the sheriff’s oath; the first and the chief of which 
was, that the sheriff was by oath bound to prosecute Lollards, 
(a general name for non-conformists) and to aid the commis- 
sioners. He objected that this branch of his duty was not 
mentioned in the ancient form of the sheriff’s oath ;—that it 
had been inserted in obedience to certain statutes passed for 
the suppression of those heresies which had begun to appear 
in the days of Wickliffe ;—but as those statutes had been re- 
pealed ever since the days of Elizabeth, and Wickliffe’s here- 
sies had become the adopted doctrine of the Reformation, and 
of the English Church, he insisted that this clause ought long 
since to have been omitted. ‘The case was referred to the 
twelve judges ; and, upon their report, it was ordered, by the 
king in council, that the clause respecting Lollards should 
hereafter be omitted in the sheriff’s oath; and it has accord- 
ingly ever since been omitted. 

For this the name of Coke might well be enrolled among 
the friends of religious freedom. He was a cotemporary of 
our pilgrim fathers; and although it is probable that they 
joved him not, yet it is equally probable that had they staid in 
England a few years longer than they did, the objections he 





(a) Woolrych’s Life of Coke, p. 176. 
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made to the sheriff’s oath would have proved serviceable to: 
their views; and might have recommended him to their respect 
and gratitude. (a) 


I now approach the multifarious subject of the sheriff’s 
duty. 

With regard to the English sheriff’s duty, it is particularized 
in his oath, which is long, and may be found in the books that 
treat of the English shrievalty. It relates in a considerable 
degree to the preservation of the king’s rights and revenues 
in the county, which are under the sheriff’s ministration, and 
for which he is accountable in the Court of Exchequer. Here 
the official oath of the sheriff comprehends none of the par- 
ticulars of his duty; it requires him to act in the office ac- 
cording to the constitution and laws in that regard. 

Under the general head of duty, I sfiall briefly speak of the 
sheriff’s duty at elections; of his loyalty ; and of his serving 
and returning writs. 

The English sheriff presides at elections of knights of the 
shire. In case of dispute he decides upon the qualification of 
electors. By the help of many clerks and assistants, he re- 
ceives and writes down their viva voce votes, and tries to pre- 
serve order, sometimes without success. Burke was. once a 
successful candidate for a seat in Parliament for Bristol. 
After the poll was closed, and the result declared, he made a 
respectful address to his friends, and all that chose to hear 
him, which ended with these words,—‘I will trouble you no 
further than once more to thank you all: you, gentlemen, 
[electors] for your favors ; the candidates for their temperate 
and polite behavior, and the sheriffs (6) for a conduct that may 
give a model for all men in public stations.” The days of an 
English election, full as they sometimes are of faction and riot, 
must be laborious to the sheriff; he cannot fail to be glad when 
they are well over, particularly if he can be praised by a man 
like Burke. 

Here the sheriff merely returns to the secretary’s office the 
certificate of votes for governor, lieutenant governor, senators, 





(a) Edward Coke was born about 1550 ; pleaded his first cause, 1578 ; knight- 
ed by King James, 1603; Lord Chief Justice of Common Pleas, 1606; Lord 
Chief Justice of King’s Bench, 1613; discharged, 1616; Sheriff, 1628 ; died, 
1634. These dates are probably not entirely correct; but they are nearly so. 

(b) Bristol is one of those English cities, which, like London, Dublin, &c., 
have two sheriffs. 
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members of Congress, and electors of president, as the cer- 
tificates are handed to him by the selectmen of the several 
towns. Here elections are held by the selectmen in the sev- 
eral territorial divisions of a county which we call towns; 
somewhat resembling the English hundreds. In England 
elections are held by the sheriff in the shire town, for the 
whole county ; and his certificate is, I believe, the credential 
by which the successful candidate takes his seat in Parliament. 
The return must be made in season, or the sheriff forfeits 
£500. (a) 

With regard to his loyalty, it is expected that the sheriff 
keep himself aloof from the ranks of opposition. 

In 1784 the Irish attorney-general proceeded by attachment 
in the Irish Court of King’s Bench against Mr. Reiley, one of 
the sheriffs of Dublin, for calling and presiding at a meeting 
of citizens for the election of delegates to form an Irish Con- 
gress, for the redress of certain Irish grievances, which they 
said the Parliament would never attend to. (4) ‘The court pro- 
nounced this meeting and its doings illegal, and punished the 
sheriff by a fine of five marks, and imprisonment for one week. f 
This mode of legal process is usually resorted to in England 
and in Ireland for the purpose of bringing persons before the 
court who have been guilty of contempt of court, and disobe- 
dience of its orders. It had seldom been used for any other 
purpose ; and the legality of it, in this case, was deened by 
some lawyers a matter of doubt. (c) 

In Massachusetts such behafior in a sheriff would be deemed 
indecorous; but I believe it would hardly be in accordance 
with any practice of our courts to order an attachment against 
him for such a fault. Mr. Pitt successfully defended the Irish 





(a) Impey, 262. 

(b) This Congress, as it was by its friends denominated in Ireland, was to 
have met 25th October, 1784; but few members actually did attend, and those 
separated without accomplishing any of the objects of their meeting. The af- 
fairs of Ireland about this time, and this convention in particular, were matters 
of interest to our ministers at the courts of Paris and London. See Austin’s 
Life of Gerry, vol. 1. pp. 458 and 479. 

(c) Probably in Dublin there are prisons which are not under the custody of 
the sheriff. The Marshalsea and the Fleet in Lendon, are of this sort. It 
is probable that Mr. Sheriff Reiley was sent to some such prison in Dublin ; 
but even if there are none such in Dublin, the English Court of King’s Bench 
may appoint their prison to be in any part of England, ( Cro. Car. 210—466,) 
and it is probable the Irish Court of King’s Bench have the same power in 
Ireland. 

(d) 3 Plowden’s Hist. 98. 1 Tomline’s Life of Pitt, 384. 
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court in the English House of Commons, where the propriety 
of the attachment was questioned ; and it is now probably the 
settled law of England, as much as anything of this sort can be. 

Such is the loyalty of sheriffs, in most of the counties 
in England, that an affair like this oceurs but seldom, and 
never except in great cities, where the sheriffs are appointed, 
not by the king, but, according to their respective charters, 
by the freemen, or some functionaries of the city. This is 
the case in Dublin, and most of the other great cities. It is 
so in London; and there it is a matter of no astonishment if 
the sheriffs are sometimes found prominent in the ranks of 
opposition. 

Here, if a sheriff is faithful to his duty, it will engross his 
mind, and satisfy his ambition. He will wish peace to all, and 
need their good will and aid. He will have no heart to oppose 
the government, which he pre-eminently ought to respect and 
to obey. 


The mode of serving writs is quite different in England from 
what it is here. ‘There, all writs are directed to the sheriff, 
and to the sheriff alone; but he seldom, if ever, executes 
them himself ;—he probably sees but very few of them: they 
are all carried to the sheriff’s office, kept by the undersheriff. 
But even he does not serve them ;—he or some one of his clerks 
makes a warrant, under the hand and official seal of the sheriff, 
directed to a bailiff by name; many of whom are in constant 
attendance. Probably the sheriff signs a number of blank 
warrants, and leaves them in the office, to be filled up by the 
undersheriff as occasion shall require. The bailiff executes 
this warrant, and returns it to the sheriff’s office.(a) The 
undersheriff, upon seeing evidence that the warrant has been 
obeyed, (4) writes a return to the writ, which is sometimes on 
the writ and sometimes on a schedule annexed, and is to be 
signed by the sheriff. 

The writ is never delivered to the bailiff. The sheriff’s 
warrant contains the substance of the writ, and the name of 
the plaintiff’s attorney ; and this is all the authority that the 
bailiff needs. 

The undersheriff makes a memorandum on the writ(c) of 
the name of the bailiff to whom the warrant has been handed. 





(a) Cro. Jac. 372. (6) Imp. 75. (ce) 1 Esp. Rep. 265. 
VOL. Il.—NO. I. 2 
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[ believe writs are served here more rapidly than in Eng- 
land, because they must all be there first carried to the sher- 
iff’s office. Here, the writ itself is the officer’s only warrant, 
and the sheriff, or one of his deputies, or a constable with 
plenary authority, may be found near the attorney who made it. 

The return days come much oftener in England than here. 
This renders the last day of service not laborious to those who 
serve writs there. 

Here, there are no more than four return days in a year; 
there, there are about twenty. The long-forbearing mercy 
of the plaintiff, and sometimes the forgetfulness of the attorney, 
brings upon the officer here on the last day of service a load 
of business, partly new, and partly unfinished. A deputy sheriff 
in this county on that late day sometimes has to deliver from 
thirty to fifty summonses in perhaps different parts of the 
county, and to make two or three perplexing attachments and 
arrests. He is glad when midnight arrives to him, weary and 
overdone. He is then free to go to bed; not to sleep, but 
to dream of the returns which he is to write on the morrow ; 
and for which he will need a day of seclusion. 

In England there are facilities for making arrests which are 
not customary here. A sheriff there appoints a bailiff for 
every hundred in his county, and may appoint as many special 
bailiffs as he pleases, and such ones as he deems most suitable 
for every occasion ;(a) and each bailiff has one or more fol- 
lowers.(6) 1 believe there issues a separate warrant for every 
individual named in the writ. Here the sheriff appoints no 
bailiffs to make arrests, and it would be with diffidence if he 
asked any bystander to lend his aid to so unpleasant a duty. 
The plaintiff himself has sometimes been found to yield it 
with reluctance. The officer, then, who makes an arrest must 
be both sheriff and bailiff; and it is well for him if heisa 
man of good address and character, no less than of corporeal 
strength and activity. A writ is sometimes brought to an offi- 
cer at midnight, requiring the arrest of a defendant without 
delay, while the plaintiff who brings it would willingly withhold 
his aid, and even his presence, from the performance of a 
hazardous duty undertaken for his benefit. 

To execute precepts in the manner expected by such per- 
sons would require the strength of a lion, and the velocity of 





(a) 1 Esp. Rep. 509. (b) 1 Esp. Rep. 263. 
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a flying dragon; and yet the plaintiff does not blush when he, 
with apparently kind feelings, requests the officer not to treat 
the defendant with any unnecessary harshness. Officers here 
do not need any such request; they do not move as the in- 
struments of a plaintiff’s anger, but as the faithful and unim- 
passioned servants of the law. ‘They rely for aid more upon 
the authority derived from a good reputation, than upon those 
weapons which oflicers are authorized to carry,(a) and which 
sometimes embolden them in England, to take a step more 
rapid and intrusive than the law requires. (b) 

Here, those who being arrested, cannot readily procure bail, 
must go to prison. In London, and probably in other parts 
of England, there are what are sometimes called lock-up 
houses, sometimes spunging-houses. ‘They afford a convenient 
intermediate stage between freedom and the jail. In these 
houses of temporary, and not very discreditable abode, a 
debtor has every accommodation he can pay for, till he can 
procure bail, or settle with his creditor. If he cannot do 
either, he is conducted to jail when he ceases to be willing 
and able to pay for the accommodations he receives. ‘These 
are accommodations sometimes granted on mesne process ; 
there can be nothing of the sort granted on those executions 
which require the apprehension of a debtor’s body. Dryden, 
Thompson, Otway, Goldsmith, Savage, Johnson, and many 
other of the English poets, and some of the artists, while per- 
forming the various pilgrimage of life, were sometimes obliged 
to stop at these unwelcome inns. 

In attaching and keeping possession of property, the sheriff 
here has cares and anxieties of which the English sheriff knows 
but little or nothing. 

The word attachment has not precisely the same significa- 
tion in England and in Massachusetts. ‘There, it takes the 
body of a person who shews contempt to the court. Here, it 
takes the property of a debtor who trifles with the patience of 
his creditor. 

This sort of attachment on writs of mesne process is utterly 
unknown to the laws of England. There the sheriff has only 
to mark the time when he receives a fiert facias ;(c) and the 
very reception and marking bind the personal property upon 
which the writ is to operate. No transfer made by the debtor 








(a) 5 Co. 71. (b) Hobart, 62. (c) Imp. 148, 
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would be valid previously to the judgment being settled. Pro- 
perty in this predicament is said to be in the custody of the 
law; but the phrase in custody of the law seems misapplied in 
Massachusetts to things under attachment on mesne process. 
They seem to be not in custody of the law, but of its severely 
responsible agents. Such things would not stay long in the 
custody of the law, and be visible, tangible, and transposable, 
unless a vigilant eye and a living hand preserved them. Every 
man’s property is in the custody of the law; but I fear it is 
none the more so, in Massachusetts, for being under attach- 
ment. 

Our attachment is somewhat, though not precisely, like the 
English distress. Most of the goods that may be distrained 
in England, may be attached here. Cattle might there be 
distrained, put into an open pound, and die, unless the owner 
sustained them. Here the officer must attach them and sus- 
tain them, till he can be relieved according to the forms of law. 

In the case of Sewall and others v. Mattoon, (a) cattle were 
attached 19th December, 1805 ; judgment for plaintiff recov- 
ered in February, 1811. ‘Two oxen and two cows had been 
attached in 1805; but they were nowhere to be found in 
1811, when execution issued. The unhappy officer was lia- 
ble for the value of the cattle, without any allowance for their 
sustenance during the time that they would have devoured 
food to many times their value. The case of Tyler v. Ul- 
mer, (5) is one somewhat similar. 

These cases had an irksome bearing upon officers making 
attachments of living animals on mesne process. ‘The incon- 
venience was remedied by an ‘ act regulating attachment on 
mesne process,’ passed February 11, 1823.(c) It provides 
for the prompt sale of property of this sort on the writ, upon 
conforming to certain prescribed steps, which, with great care, 
may enable one to go safe. 

To sheriffs, deputy sheriffs, and constables, this was a wel- 
come act; and I take this opportunity with pleasure to declare 
my belief that we are mainly indebted for it to the agency of 
the present President of the Bar of Suffolk,(d) when he was 
one of the senators in the General Court of this Common- 
wealth. 

The benign influence of the bankrupt law in England saves 





(a) 9 Mass. R. 535. (b) 12 Mass. R. 163 (c) St. 1822, ch. 93 
(d) Hon. Lemuel Shaw. 
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the sheriff from the necessity of having much to do with the 
property of persons on the eve of insolvency. He never med- 
dles with it before the recovery of judgment, and but seldom 
on the execution after judgment. ‘This saves him from much 
anxiety ; but if the sheriff had to make seizures on mesne 
process, his path would be much plainer than ours. For there, 
every man in law owns the things in his possession, and that 
he appears to own; there, it is not only ‘a badge of fraud,’ 
but fraud itself, to hold out the empty appearance of property 
not his own, and which serves to gain him a delusive credit. 

A convenient inmate claims what is called his leased house- 
hold furniture ; or emerges as the keeper of what for weeks 
has been under a secret attachment, put on at the request of 
the debtor, who may thus be said to have sued himself. By 
such expedients the light of prosperity is thrown over a man 
who ought at once to be willing to appear in the unborrowed 
color of honest poverty; which is never disreputable when 
untinged with the claro obscuro of deception. 

I have heard the land laws of Kentucky spoken of in the 
spirit of criticism, because one patent is said there to lap over 
upon another, and the real owner is not the same person as he 
who appears such; but I believe our understanding of the 
law relating to the ownership of an insolvent man’s borrowed 
or mortgaged personal property would seem in Kentucky no 
less objectionable, and quite at variance with the policy of 
seizing such property as security for an unadjudicated, disput- 
able claim. 

In England when the fiert facias comes, if the sheriff doubts 
whether the goods belong to the defendant, he may summon 
a jury to decide this question de bene esse; and by conforming 
to their opinion goes entirely safe, or subject to but small 
damage. ‘This is a comfort which the sheriffs in Massachu- 
setts do not enjoy. They know nothing of the proceeding. 
It is mentioned in Impey and in Dalton ;(a) but I presume it 
seldom occurs in practice, and I know not where any prece- 
dent is to be found that can throw any light upon the subject 
that would avail us here. Indeed I would read till I was 
blind, if there was any possibility, by my reading, to find out 
anything to relieve the anxiety of those officers whose duty it 


is to attach property on mesne process, and keep it safely till 
the day of judgment. 


(a) Imp. 158. Dalt. 146, 
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In England all writs are returned, and returned unsoiled ; 
there is no such thing there as serving a writ over and over 
again, giving it a new date and covering it with repeated, 
blotted, and obliterated returns of officers, till there is scarce 
room to put another upon it. 

In England a writ is not directed to the sheriffs of several 
counties, but to one alone, and he must return it to the court 
whence it issued. 

When a writ is sued out from any of the courts of West- 
minster Hall, in term time, it is delivered to the deputy of the 
sheriff of the county where it is to be executed. An entry is 
then made as follows : 

Be it remembered that the justices here on the day 
of in this term have delivered to the de- 
puty of the sheriff of a certain writ of our lord the king 
to the same sheriff directed, the tenor of which writ follows 
in these words. (a) * 7 a ” 

If the plaintiff comes to the sheriff and demands the writ to 
be delivered to him, the sheriff cannot do it, but must return 
it, and file it in the court where it is returnable ; because the 
sheriff is the officer of the court, and the writ, when it is in 
the sheriff’s custody, is the writ of the court where it is re- 
turnable, to which court the sheriff is answerable. (b) 

In the Court of King’s Bench the custos rotulorum endorses 
upon every writ the day and hour it is filed. (c) 

Such is the formality with which an English writ is issued, 
returned, and filed. In a country distinguished for its legal 
accuracy and forms, I cannot believe that the sheriff does not 
have some written certificate by which he may prove what 
writs he has returned. 

I have understood that in some counties in this state, in re- 
cent years, it was not usual with the clerks to afford to sheriffs 
or constables any written evidence of their returns of writs ; 
the withholding of which sometimes caused inconvenience 
and blame to officers who had performed their duty. I 
am happy to hear that it has now become the practice at 
one of the offices of the clerks of this county to give a written 
acknowledgment of the return of writs; provided the officer 
who returns them presents with them two correct lists, one to 
be retained by the clerk, the other to be handed back to the 
officer, with the clerk’s receipt thereon. ‘Those gentlemen, 








(a) Dalt. 456. (b) Lilly’s Abr. 720. (c) 3 T. R. 787. 
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whose anxious duty it here is to serve and return writs, will 
be grateful to the clerks for this act of kindness: it is indeed 
a kindness in all those counties where it is not enjoined upon 
them by the courts as an indispensable act of justice. 

Here a writ is often directed to the sheriffs of several coun- 
ties; in which case he to whom it is first delivered does not 
usually return it to the court, but hands it to the attorney, or 
forwards it to an officer of another county. The several offi- 
cers are sometimes at an equal distance from the writ’s place 
of return; all ‘are therefore sure to charge full legal travel. 
Our statute says only one travel shall be allowed; and some- 
times the attorney, doubtful in conscience to whom the travel 
of right belongs, finds a pretty good apology for some delay 
before he pays it to either. 


With regard to fees: by a very ancient statute the sheriff’s 
office was to be discharged gratuitously ; but it is not so now. 

Fees in England are ascertained by act of Parliament, or 
by ancient usage, which gives them an equal sanction with an 
act of Parliament. (a) 

By statute, (6) power is given to the justices to fix and con- 
firm a table of fees to be taken at jails. They are accordingly 
fixed in each county, but are not in any two counties precisely 
alike, as will be perceptible by a very cursory glance of the 
eye through the pages of Howard on Prisons. 

I apprehend that usage, rather than statute, is the guide of 
the English sheriff and his officers in the reception of fees : 
they are not the same in the various counties; but such as 
they are, they have the approbation of the local justices whose 
province it is by statute law to fix them at reasonable rates. 
And they deem it reasonable that an officer should be paid for 
his services somewhat in proportion to the amount that is sued 
for in the writ, and to his trouble and risk. This is the usage 
here among those who make writs; it is the usage there also 
among those who serve them. 

The poundage on executions is settled by statute; it is 
something more in England than it is here. But for arrests 
and bail bonds, and whatever relates to that species of service, 
the customary and authorized charges are there very much 
larger than they are here.(c) Half a guinea is allowed by 





(a) Imp. 171. (b) 32 Geo. II. ch. 28, s. 5. 
(c) 3T. R. 417. 3 Esp. R. 153. 
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statute, and one or two guineas are sometimes deemed but a 
reasonable compensation. 

In England I believe that no very considerable portion of 
the fees reach the pocket of the sheriff. He does receive 
something ; but not sufficient to reimburse the extra expenses 
which the fashion of his country obliges him to incur. The 
undersheriff receives the greater part of them, retains a hand- 
some compensation for himself, and sees that all subordinate 
coadjutors are duly paid. There must be a very frequent in- 
tercourse between the sheriff and his undersheriff, and his 
office ought to be at or near the sheriff’s house. (a) 

The undersheriff is commonly an attorney of intelligence 
and good standing, and able to give bond in a large amount; 
to such an one it is a desirable station. If he conducts well 
his office is both profitable and honorable. He is the sheriff’s 
legal adviser, agent, and friend; his head clerk, office keeper, 
and treasurer; and superintends those minute and manifold 
details, with which no sheriff in England can be familiar with 
only one year’s experience. 

To a man who likes to be occupied at a desk, the office of 
a deputy sheriff here is less desirable than that of an under- 
sheriff in England. Here, the deputy sheriff must have a 
readiness of locomotion equal to a physician; there, the un- 
dersheriff may, if he pleases, be sedentary as a bishop. Still 
the office of a deputy sheriff is here worthy the acceptance of 
men of intelligence, discretion, good character, and good 
manners, without which it would not be advisable for any one 
to seek it. It would be profitable to a lawyer in the middle 
rank of his profession. It would give him activity and health; 
and not entirely estrange him from those books which he loves. 
It would indeed bring him in contact with somg persons whom 
he would not court as his acquaintance ; and so does any sta- 
tion in the profession of the law, and even in the administration 
of justice. But the active, faithful, and intelligent deputy 
sheriff, who had been a lawyer, would, I am sure, enjoy the 
favor of the public; and move to the calls of his duty, with 
the cheering confidence that he is the receiver, no less than 
the dispenser, of the law’s protection. The office of a deputy 
sheriff is often here filled by gentlemen of high rank in the 
militia, and in the legislature of our Commonwealth; and I 





(a) Dalt. 20. 
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cannot refrain from expressing my wish that gentlemen in the 
profession of the law would, oftener than they do, permit the 
public to have the benefit of their punctuality and accuracy in 
the responsible office of a deputy sheriff. 

If England’s perhaps most distinguished lawyer and judge 
could at a very advanced age find the office of sheriff tolerable 
to him ; perhaps it may be practicable, and sometimes expe- 
dient, for a young lawyer in this country, not blest with a 
ready utterance and unshakable self-possession, to step aside 
into the more humble sphere which I have ventured to pro- 
pose. I know the generosity of my audience and of the pro- 
fession which they adorn; and I know that none of them 
would withdraw their esteem from any worthy brother who 
saw fit to assume this vocation, and quit a path on which many 
travellers are obliged to stop, long before they reach the tem- 
ple of fortune or of fame. 

I imagine there is generally an appearance belonging to an 
English sheriff, which it is in the power of but few men here to 
make. He probably resides in a mansion, such as are scat- 
tered over England, and bear the appellation of house, or hall, 
of castle, park, or lodge. During his official year, he must be 
public spirited, and ready in the promotion of every well de- 
signed and practicable good work. He must be subject to fre- 
quent calls of respect and business, and accessible alike to the 
poor and to the rich. He must keep a carriage and horses, and 
servants, and everything in a style becoming a man of wealth 
and respectability, inferior to no commoner in his county. 

Twice a year he appears in his glory ; when the whole 
county is in motion; when the coroners, the justices of the 
peace, the high constables, the grand jurors, the petit jurors, 
the attorneys, the contending parties, and the witnesses are all 
hastening to the assizes. When word is brought by some ra- 
pid rider, that the judges of the circuit, accompanied by the 
counsellors, have reached the border of the county, the sheriff, 
at the head of the principal inhabitants, in carriages and on 
horseback, goes out to meet and escort them to the court 
house. They enter the town with trumpets sounding and 
bells ringing, preceded by a large number of bailiffs, acting as 
the guards of the sheriff, all mounted, dressed alike, and armed 
with spears. These guards remain in the service of the judges 
during the assizes, attend them in the morning to the court 
house, and back again to their lodgings in the evening. They 

VOL. II.—NO. I. ‘ 
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preserve order in the court room, its avenues and purlieus, and 
perform all the commands of the judges and of the sheriff, 
while trials are proceeding. ‘The ladies, also, of the county, 
particularly the wives, daughters, and sisters of the grand ju- 
rors, appear on this occasion at the shire town, and for some 
hours of each day adorn and cheer the court house with their 
presence. ‘They come to see the judges, venerable for their 
age, their wisdom, and their costume; and to hear the coun- 
sellors from London argue causes before their relatives and 
acquaintance of the jury. They grace the balls which are 
given in the evening; and in various ways help to render the 
assizes a scene of elegant attraction, no less than of forensic 
debate. At these balls the sheriff, if young, will sometimes 
take the lead ; and, whether young or old, will appear with a 
look and deportment indicating that he has a disposition to be 
happy, while seeing others so. (a) 

When I speak of the house and equipage of the English 
sheriff, of his appearance at the assizes, and his readiness to 
figure as a man of fashion, as well as of business,—I feel that 
it is needless, for me, to say that things are not invariably so 
here. 

The contrast is apparent; and, so far as it respects the 
sheriff of Suffolk, it was probably never more striking than it 
is now. Let it suffice for me to say, that the offices of sheriff 
and bailiff are never united in England,(b) and never entirely 
separated here. The whole of the sheriff’s business of an Eng- 
lish county passes through one orrice; he superintends it 
all, but does scarcely any of it himself, except what serves to 
make a handsome show. ‘The rapid foot and strong arm, 
whenever required, are supplied by his bailiffs, who, as a dis- 
tinct grade of officers, have no existence here. However 
desirous a sheriff in this state may be that writs should be 
carried to his deputies, yet scattered and occupied as they are 
in the various parts of the county, he cannot feel that it is his 
right to withhold himself from any official duty that requires 
attention without delay. Here, the office has generally been 
considered as one of profit and of honor; but it is not pro- 





(a) The two foregoing paragraphs are borrowed partly from imagination, 
but chiefly from a little book published by M. Cottu, a French lawyer and 
traveller, who visited England, and rode the circuit for the purpose of seeing 
how trials by jury were conducted in that country. 

(b) 11 East, 35. 
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ductive of either, unless the sheriff is devoted to his duty in a 
manner but little consistent with an elegant enjoyment of wealth. 
Almost every species of process, criminal and civil, is here 
directed to the sheriff or his deputy, or to a constable; it may 
be delivered to either ; and a sheriff consults his dignity and 
his comfort by cheerfully doing what the law puts upon him, 
rather than by attempting a feeble imitation of a prototype 
which is here unknown. 

In England the sheriff’s office is one of honor, but not of 
profit. M.Cottu (the French traveller, to whom I am chiefly 
indebted for what information I have upon the subject,) con- 
siders it as one of very considerable expense ; according to 
his conjecture, of from fifteen to twenty thousand francs, or 
from three to four thousand dollars of our money. ‘This is 
more, I presume, than is made in any county in Massachusetts, 
not excepting the extensive and populous counties of Worces- 
ter, Middlesex, and Essex, where probably the travelling fees 
are more lucrative than those for the service of writs. The 
office is considered in England as a burthen from which no 
fit person is exempt. A man of fortune and figure may be 
pressed into this service, as a poor man may be compelled to 
serve in the navy. It is not uncommon for him who is nomi- 
nated to urge considerations to the government by which he 
may be excused; but it is doubtless unanswerably replied, that 
the king has a right to command the best services of all his 
subjects ;(@) and that anything may be endured for a year, 
provided it be attended with splendor and applause. 

In London, where, according to charter, the appointment of 
sheriffs belongs to the city authorities, it is sometimes necessary 
to nominate several before any one will accept it; each suc- 
cessively declining, and choosing to forfeit six hundred pounds, 
rather than take the oath of office, or the exempting oath of 
not being worth twenty thousand pounds. M. Cottu says the 
shrievalty is not often sought for by the rich, unless they be 
newly come to wealth, and want some distinction that wealth 
alone does not give. In the country, a year’s display of one’s 
self in this office, affords an English sheriff a well-founded pre- 
tension to become a candidate for a seat in Parliament: an 
honorable gift which is seldom bestowed by the voters of Eng- 


land upon any man who has nothing but modesty and unpre- 
tending merit on his side. 





(a) 1 Ld. Raym. 82. 
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In London, the shrievalty is a necessary, though not always 
an effectual step to the mayoralty; an office in which a very 
rich man, ‘athirst for fame and burning to be great,’ may have 
a fair opportunity to shake off in splendid profusion the super- 
fluity of his wealth. 

A sheriff here is indeed not subject to those unrequited ex- 
penses which are sometimes an oppressive burden to that 
officer in England ; but there are hazards here which are pe- 
culiar. Here, the sheriff has to insert himself into the midst 
of those ingenious entanglements which a debtor devises to 
cheat his creditors; entanglements with which he surrounds 
himself, and sometimes triumphs in security. The deputies 
here, in the inland counties, are numerous; and some of them, 
like governors of distant provinces, fee] but a small sense of 
dependence, or need of instruction. It is not quite settled 
what are the various species of property, unassigned, that are 
liable to attachment ;(a) nor is it settled that there is any 
cheap, prompt, and effectual mode of seizing, without an arm- 
ament, that which is waterborne, on its arrival or departure : 
yet this is a supposed duty that is often required of us in sea- 
ports, and undertaken sometimes at the peril of our humble 
fortunes and lives. Land is here an article in commerce, and 
transferable on execution, more than it is in England, and in 
modes unknown there; and in which want of care, or of in- 
telligence, may fix upon the sheriff and his sureties a respon- 
sibility, of which it is not easy to see the end. (6) 

With regard therefore to a Massachusetts sheriff’s prosper- 
ity, I believe nobody can say much, till some years after he 
is dead, resigned, or removed. Ask the agriculturist on the 
side of Vesuvius, where the earth trembles beneath his feet, 
the crater roars, and pours forth the lava which rolls in large 
streams through his fields, and sometimes overwhelms the 
whole, if he can tell you what is the degree of his prosperity ; 
so can a sheriff. ‘The loss of an hour may outweigh the pro- 
fits of years; and no industry can ward off these unseen mis- 
fortunes. But whatever be its hazards, it is commonly re- 
ceived like matrimony, ‘for better and for worse,’ with no 
disrelish for its duties, and with entire respect and good feeling 
toward the hand by which it is conferred. It is here usually 
considered by men of modest minds the ne plus ultra of con- 





(a) & Dane’s Abr. 32. 
(b) 3 Dane’s Abr. 98. 5 Dane’s Abr. 25. 14 Mass. R. 20 
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tentment. No one labors hard to prevent being appointed ; 
and not many, beside my honorable predecessor, (a) have been 
known to resign. 

The earliest sheriff of this county, of whom I have received 
any tradition, was Edward Winslow; he lived from 1669 to 
1753, during a part of which time he was colonel of the Bos- 
ton Regiment, twice captain of the Ancient and Honorable 
Artillery Company, and for a number of years sheriff. 

After him was Benjamin Pollard. Heis said to have been 
the originator of the corps of cadets, and to have been its first 
commander. He had travelled in Europe, and was the first 
militia officer who taught his countrymen here the use of the 
bayonet. (b) He was probably the successor of colonel Wins- 
low as sheriff; he lived and flourished in the days of govern- 
ors Belcher and Shirley, and probably acted as sheriff till a 
short time after the departure of governor Shirley, in 1756. 

During a series of nearly sixty-nine years, from January 3, 
1757, to September 6, 1825, there had been seven sheriffs in 
this county ; continuing in office, upon an average, nearly ten 
years each. (c) 

The first of these seven was Stephen Greenleaf. He was 
commissioned in 1757, and continued in office upwards of eigh- 
teen years ; during the first half of which time he was probably 
happy, but during the last he could not be so ; for it was his unen- 
viable fortune to be in office under the administrations of govern- 
ors Barnard, Hutchinson, and Gage, which may be called the 
time of our ‘ troubles,’ when the government which he loved 
was undergoing a slow process of dissolution, and the men 
of the county were organized, not for peace, under leaders 
intent and qualified, by sagaciously directed means, to throw 





(a) Hon. Joseph Hall was appointed Judge of Probate September 6, 1825, 
and on that day the Governor accepted his resignation of the office of sheriff. 
(6) Whitman’s Historical Sketch of the Ancient and Honorable Artillery 
Company, p. 55. 
(c) A List of the Sheriffs of Suffoik from 1757 to 1825. 
1757. January 3—Stephen Greenleaf, appointed by Lt. Gov: Phipps. 
1775. April—Joshua Loring, jr. appointed by Gov. Gage. 
1775. August 24—William Greenleaf, appointed by the Council. 
1780. December 14—Joseph Henderson, appointed by Gov. Hancock. 
1791. April 14—Jeremiah Allen, appointed by Gov. Hancock. Died sher- 
iff, February 12, 1809. 
1809. June 10—Samuel Bradford, appointed by Gov. Gore. Died sheriff, 
September 5, 1818, 
1818. October 13—Joseph Hall, appointed by Gov. Brooks. Resigned 
September 6, 1825. 
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off that allegiance by which all professed to be bound, and by 
which in time of need all had been benefited. (a) He had no 
ambition to ride upon a whirlwind, or to direct a storm. He 
must have aimed to live peaceably with all men, for he had 
the qualified respect of all, at a time when political contention 
was the absorbing passion of their lives. He continued in 
office probably till the skirmish at Concord. He had, to the 
last, the confidence of the royal governors, and of that re- 
spectable and unfortunate part of the community who were 
attached to the king. He did not see fit, like many of them, 
to quit the country of his birth. He lived through the revo- 
lutionary struggle unmolested, and enjoyed a peaceful and 
respectable old age. 

Joshua Loring, jr. became his successor in April, 1775. (6) 
He was also town-major, probably during the time he was 
sheriff. In neither of these capacities could Mr. Loring ever 
have gone out of Boston, besieged as it was, till he, with the 
British troops, Jeft it in March, 1776. 

In August, 1775, the council at Watertown appointed Wil- 
liam Greenleaf to be sheriff of Suffolk; he was a brother of 
the former sheriff Greenleaf, and probably continued in office 
a little more than five years. From August, 1775, to March 
1776, Suffolk had two sheriffs; Mr. Loring in Boston, and 
Mr. Greenleaf in the other parts of the county; neither of 
them, during that space of time, could give their attendance 
on any courts, for these were shut. 





(a) 3 Hutchinson’s History, 267, 283, 289. Hale’s Hist. U. S. 132, 135. 

(6) Mr. Lering’s was the last commission that was issued to a sheriff, while 
we were under royal authority. It was in the form used before the American 
Revolution, and was in these words :-— 

George the Third, by the grace of God, of Great Britain, France, and Ire- 
land, King, Defender of the faith ; &c. 

To all unto whom these presents shall come, GREETING. 
Know ye that we have committed to our trusty and well 
Thomas Gage. beloved Joshua Loring, Jun. Esq. our County of Suffolk, 

within our province of Massachusetts Bay, in New Eng- 
land, to keep during our pleasure ; so that he yearly render unto us our dues ; 
and of our debts and all other things unto the office of our Sheriff in our Coun- 
ty aforesaid appertaining, he answer to us at our treasury. 

We likewise command the freemen and all other of our subjects within our 
said County that unto him the said Joshua Loring, Jun. as Sheriff of our Coun- 
ty aforesaid in all things they be aiding and assisting. 

In testimony whereof we have caused thé public seal of our province of 
Massachusetts Bay to be hereunto affixed. 

Witness, Thomas Gage, Esq. Governor in Chief of our said province, at 
Boston, the day of April, 1775, in the sixteenth year of our reign. 

By his Excellency’s command, 
Thomas Flucker, Secretary. 








L.S. 











1829. ] Sheriff Sumner’s Discourse. 23 


In 1780 Joseph Henderson became sheriff. He was a man 
of fine manners and appearance, and esteemed by all. The 
appointment of this gentleman was one of the first acts of Gov. 
Hancock. Having filled the office for upwards of ten years, 
acceptably to the community, and in a style befitting the com- 
panion of a governor, he became embarrassed, and died in- 
solvent. 

To him succeeded Jeremiah Allen, the earliest sheriff whom 
lever saw. He ofliciated from 1791 to 1809, nearly eighteen 
years, and died in office. He was a rich and a moral old 
bachelor, of whom it was once jocosely said in his presence 
and hearing, that ‘the sheriff knew very well how to arrest 
men and to attach women ;’ a piece of humor well intended 
and well received : and 


‘ praise enough 
To fill the ambition of a private man.’ 


Then came the polite and elegant Samuel Bradford. He 
like Col. Pollard had been commander of the Cadets, and 
subsequently Marshal of the District of Massachusetts, and 
was distinguished alike for mildness of manner and firmness 
of purpose in the discharge of every duty. He acted as sher- 
iff from 1809 to 1818, a little more than nine years, and died 
in office. 

Soon after Mr. Bradford, came one of your brethren, a gen- 
tleman learned in the law. Having filled the office nearly 
seven years in a manner satisfactory to the court, to the bar, 
and to the community, he resigned; and was immediately 
placed in‘a judicial station, which affords him a new field for 
a continued display of that accuracy, uprightness, intelligence, 
and good feeling which he is known to possess. He was an 








The form of a sheriff’s commission has undergone some alterations since 
1775 ; nor has it been precisely the same under the several governors from 
1780 to 1825. 

The commission to Joshua Loring, Jun. as sheriff, dated the blank day of 
April, 1775, and one to Benjamin Gridley, as a justice of the inferior court of 
Common Pleas for the County of Suffolk, dated the blank day of May ; are 
the two last civil commissions of any kind isssued by Gov. Gage, which are 
recorded. The day being left a blank in both these commissions and the 
bustle of war coming on at that time, induce me to think it possible that these 
commissions were never actually delivered to either of the gentlemen for 
whom they were intended. From April 1775 to March 1776 there could be 
but small occasion for a judge ora sheriff. During this period of nearly a 
year, which is here called ‘the time of the siege,’ I have often heard of Mr. 


Loring in the capacity of Town Major, but I have never met with any person 
who remembers him as sheriff. 
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esteemed associate of Sullivan, of Gore, of Minot, and of 
Dexter, those deceased worthies, whose places at the Bar of 
Suffolk are now filled by some of you. As a politician he has 
never sought to shine, but his temperate course has been such 
as cannot fail to be viewed with approbation. On one occa- 
sion in a large assembly of the people, his voice was raised 
against a thousand ; (a) and although at that time scarcely allowed 
to be heard, a discerning majority soon gave their respectful 
ful accordance to his opinion. He was an admirer of the 
First President of the United States ; and either a judicious 
friend, or a candid observer of each of his successors. In 
changing times he has remained himself unchanged ; faithful 
to his country, and to his own character. My humble wish 
for him can be of small avail; but if it could be powerful, as 
it is sincere, he would live long, tranquil as a judge; and die 


rich as an English sheriff. 


Gentlemen,—I have now finished the observations which I 
proposed to make upon some of the more obvious points of 
difference between the sheriff’s office here and in England ; 
and I have presumed to add a few imperfect reminiscences of 
my predecessors. Without my solicitation, and without an 
expressed wish of mine, it is probably some of you who did 
for me to the governor that act of kindness which the English 
chancellor and judges do for a sheriff to the king; and I have 
felt it to be my duty to let you see how I improve the hours 
of leisure with which I am, beyond my merit, blest. 

I have not presumed to address you with a vain belief that 
I could communicate to you anything unknown; I have barely 
flattered myself that I might be able to speak of things familiar 
to your minds, in a manner not irksome to hear; and evince 
myself a student of my duty, not wholly unworthy to be taught 
by you. 

I respectfully invite from you all, my patrons and my friends, 
such kind suggestions as may help me to perform my duty, 
without any gross deficiency; and, perhaps, to satisfy the rea- 
sonable expectations of a candid community. 





(a) This was in July, 1795, at a very full town meeting in Boston, where a 
precipitate vote was passed, disapproving the treaty of London, which had 
been signed by Mr. Jay 19th November, 1794, and was, at the time of the 
town meeting, under the consideration of the President. 
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Arr. I.—THE LAW OF WATER PRIVILEGES. 


A Treatise on the Common Law in relation to Water Courses, 
intended more particularly as an Illustration of the Rights 
and Duties of the Owners and Occupants of Water Privi- 
leges. To which is added an Appendix, containing the 
principal Adjudged Cases. By Joserpn K. ANGELL, 
Counsellor at Law. Boston. Wells & Lilly. 1824. 


Tne profession are indebted to Mr. Angell for the great 
labor he has bestowed upon several branches of the law. The 
work, whose title is prefixed to this article, has been before 
the public for a considerable time; and the approbation with 
which it has been received by our learned jurists, while it is 
the evidence of its merit, renders it unnecessary for us to en-— 
large upon its object, or its excellencies and defects. 

The law in relation to Water Courses is every day becoming 
more important, as our mills and manufactories multiply, and 
the improvements in the science of agriculture lead to a more 
general application of water to the purposes of hushandry. 

It is not our purpose, however, to discuss so broad a sub- 
ject as the law in relation to the various rights and interests 
which make up the property in water courses; but we shall 
confine these remarks to the respective rights of parties inter- 
ested in those streams of water which are suitable for mill 
privileges. ‘The law upon this subject, aside from our peculiar 
statute regulations, may be considered as well settled, and to 
a good degree accurately defined; and yet, in the application 
of these well-defined rules, difficulties often arise, and resort 
is often had to courts of justice to remove doubts which can- 
not otherwise be settled. A stranger may not, for instance, 
divert nor essentially diminish the water of a stream which has 
been appropriated to the working of an ancient mill. But 
whether the water of such stream has been actually so appro- 
priated, whether the mill is an ancient one, or whether by 
disuse of a portion of the stream the right to enjoy it has not 
been surrendered, may often be questions difficult of solution. 

If difficulties may arise under the well-established principles 
of the common law, how much wider is the door for embar- 
rassments to counsel and courts in Massachusetts, Maine, 
Rhode Island, Virginia, and Kentucky, where a series of laws 
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singular and extraordinary in their provisions, have been 
enacted, which, though at variance with the common law, 
have not substituted any system which obviates the necessity 
of resorting to the principles of the common law to determine 
the questions which are from time to time arising under their 
operation. 

Few, comparatively, of these questions have been the sub- 
jects of judicial cognizance, partly because they have been 
unimportant in themselves, and partly because parties have 
been unwilling to incur the risk and expense of settling ques- 
tions in courts of justice so doubtful in their nature that no 
counsel, however learned in the law, could confidently give 
advice concerning them. If these statutes are constitutionally 
binding upon the citizen, and courts, and are hereafter to be 
made the subjects of adjudication by our judiciary, many new 
principles, and much judicial legislation, must, we conceive, 
be resorted to in order to determine the respective rights of 
the litigant parties. 

But before we enlarge upon this part of our subject, it will 
be proper to inquire what were the respective rights of the 
owners and occupants of mill streams, and of the proprietors 
of lands bordering upon them, by the common law ; and how 
these rights have been affected by our statutory regulations. 

The common law, as applicable to this subject, is fully 
stated by Mr. Angell in his work on water courses; and is 
examined with his accustomed ability by that eminent jurist, 
Judge Story, in his opinion given in the case of Tyler v. Wil- 
kinson, commonly known as that of ‘the sergeant’s trench,’ in 
Rhode Island district, June 1826; and forms an interesting 
portion of one of Chancellor Kent’s lectures on American law. 

From these we learn, that the only property to be enjoyed 
in running water, is the right which the owners of land over 
which it flows have to make use of so much of it as is neces- 
sary for their convenience for the time being, and this enjoy- 
ment must not be inconsistent with the rights of other owners 
of land over which the same stream naturally flows. The 
maxim, ‘Sic utere tuo ut alienum non ledas,’ applies with 
its full force in relation to the enjoyment of our brooks and 
rivulets ; and although the use of a portion of their waters for 
the purposes of the arts, or domestic purposes, might prevent 
the entire quantity of the stream from flowing on in its accus- 
tomed channel, yet the use of the water being the only value 
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that can attach to such property, such partial diminution of its 
quantity, if reasonable and necessary, would be one of the 
minima de quibus non curat lex. ‘The uses to which water, 
under these restrictions, may be applied, are as various as the 
purposes for which it is required in the arts of husbandry and 
manufacturing. But whoever shall so apply it, is bound to do 
it in a manner not materially to injure or annoy his neighbor. 
He may erect dams and detain it so long as it shall be neces- 
sary for the working of his mill or manufactory ; but he may 
neither cause it to flow back upon the lands of another, nor 
unreasonably detain it, nor suffer it to flow in unusual quanti- 
ties to the injury of other proprietors on the same stream. 

Principles so equitable and just, it would seem, could not 
be very difficult of application, and yet it is often found to be 
so. ‘The proprietors of lands upon both sides of any stream 
suitable for the creation of water powers, have each an equal 
right, in the abstract, to use and enjoy the power; and yet, in 
very many cases, only one of many proprietors can, in fact, 
improve it, because the occupation of one mill site may render 
the others useless. Which proprietor shall, in such case, be 
preferred? In determining this question, a rule somewhat 
conventional, but one probably as old as the occupation of mill 
sites, has been adopted, by which the first occupant of a water 
power for the purposes of mills shall enjoy it to the extent to 
which he may have appropriated it, although it be to the ex- 
clusion of the rights of his neighbors; since an owner above 
may not divert the water from his mill, nor an owner below 
by means of a dam set back, or check the natural current of 
the stream so as essentially to affect the operation of his mill. 
We say essentially, because, though philosophers may prove 
that a dam across a stream at almost any distance below a 
mill does in fact, in a degree, affect its operations by retarding 
the natural flow of the stream throughout its course, yet we 
apprehend that such injuries would come under the trifles of 
the law, unless perceptible to the senses of men who know not 
the mysteries of hydrostatics, nor the philosophy of the secret 
operations and properties of matter. 

This, then, may be said to comprise the common law in 
relation to the use and application of water powers for the 
purposes of mills; that the owner of any mill site may occupy 
the same, and appropriate so much of the water as may be 
necessary for its operation, provided he does not essentially 
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disturb the exercise of the previously acquired rights of the 
owners of lands or mills above or below his mill or manufac- 
tory. 

If, however, by a grant from those who would be otherwise 
affected, any mill owner acquires a right to use the water of 
a stream in a peculiar manner, or to divert it from its natural 
channel for his convenience, the right thus acquired attaches 
to the mill so long as the use of the water for that purpose is 
not materially varied to the prejudice of third persons. So if 
the owner of such mill should be permitted to enjoy the water 
by which it is carried in a particular manner, inconsistent with 
his common law rights, for the period of twenty years unin- 
terruptedly, such occupation would give him a prescriptive 
right to its enjoyment, which could not afterwards be defeated 
against his consent. ‘Twenty years is the period adopted by 
most of the states, and Massachusetts among others, as fixing 
a prescriptive right in such cases. In some other states a 
shorter period is allowed, as fifteen years in Connecticut, six 
in Delaware, and five in South Carolina. It is unnecessary 
to discuss whether this prescriptive right arises from a pre- 
sumption of a grant, or, in the words of Judge Story in the 
case before cited, ‘the presumption is applied as a presumption 
juris de jure.’ 

Rights which have once belonged to an ancient mill may 
be lost by a release or extinguishment of them. How far a 
mere non-user of such rights will work an extinguishment of 
them, has been attended with some difficulty. An adverse 
exercise of any of the rights which once belonged to such mill 
for twenty years, would amount to a presumptive extinguish- 
ment of them, and it is said by the court in Hatch v. Dwight, 
(17 Mass. R. 297) which is a leading case on this subject in 
Massachusetts, ‘If a site once occupied had been abandoned 
by the owner, evidently with an intent to leave it unoccupied, 
it would be unreasonable that others owning above or below 
should be prevented from making a profitable use of their 
sites, from fear of being exposed to an action for damages by 
their neighbor.’ And they decided that such questions were 
for the consideration of a jury, and that the evidence of an 
intent to abandon must be submitted to them in determining 
such questions as they arise. 

This, doubtless, is the most reasonable rule that could be 
adopted in such cases, and is moreover analogous to the rules 
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which relate to the enjoyment 6f the elements of light and air. 
It is a rule which has been approved of by that eminent 
lawyer, Chancellor Kent, and would probably be applied in 
every similar case at this day; although, from intimations of 
opinions formerly expressed by courts, it seems to have been 
once understood that the same length of time was requisite to 
lose a right by non-user as was necessary to acquire it by the 
exercise of it. And it is undoubtedly true now, that a non- 
user for twenty years of any such right as is merely prescrip- 
tive, would, of itself, be conclusive evidence of an abandonment 
or release of the right. 

Not to dwell unnecessarily upon this part of our subject, we 
pass to the changes which have been made in the common law 
in this respect by the statutory provisions of Massachusetts. 
We may, however, be permitted to add, that nd man can rise 
from an examination of the common law in regard to the pro- 
tection which it extends over the lives and property of the 
citizen, without an increased veneration for that admirable 
system which reaches every rank, and pervades every relation 
in society, and through all its ramifications is felt, like the air 
we breathe, giving life and vigor to the system. From the 
king to the beggar, to every age, sex, and condition, it accu- 
rately defines the respective rights and duties of each, and 
carries with it a sanction which is adequate to securing the 
great ends of government, the protection and happiness of its 
citizens. In the beautiful language of Mr. Sampson, in his 
celebrated Historical Discourse, ‘When we go forth it walks 
silent and unobtrusive by our side, covering us with its invisi- 
ble shield from violence and wrong. Beneath our own roof, 
or by our own fireside, it makes our home our castle. It 
shadows with its wing the infant’s cradle, and with its arm 
upholds the tottering steps of age.’ And although the subject 
of this article is not so well calculated as many others to il- 
lustrate the truth of these sentiments, yet to any one who will 
compare the principles of the common law as applied to the 
owners of lands adjoining the streams which so bountifully 
water every part of the country, with those of the statutes upon 
the same subject,—we would confidently appeal, and ask if 
they are not more equal, more just, and, if we regard the 
whole community, more expedient for the public good ? 

While the common law secures to the manufacturer the full 
enjoyment of his own property, it extends an equal protection 
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to the humbler but not less jist rights of the landholder and 
the farmer. While it secures to the first occupant of a mill 
site the full enjoyment of all he possesses by purchase, it points 
out to him the only justifiable mode of acquiring an increase 
of his power for a more profitable investment of capital, and 
which thereby becomes valuable property,—the purchase of 
that power and that property in the same manner he would 
acquire any other estate which might be valuable to him. 

Although the common law is thus entitled to our confidence 
and veneration as a system, it must obviously be necessary, at 
times, to modify or annul certain parts of it, in order to adapt 
it to the changes in the wants and condition of society. Such 
was the origin of those statutes which were early passed for 
‘the support and regulation of mills,’ which authorized their 
owners to raise and keep up a head of water upon neighboring 
lands not their own. The first of these was passed in Massa- 
chusetts in 1713, during the reign of Queen Anne. The 
preamble of the statute recites, that ‘whereas it hath been 
found by experience that when some persons in this province 
have been at great cost and expenses for building of mills, 
serviceable for the public good, and benefit of the town or con- 
siderable neighborhood in or near to which they have been 
erected, that in raising a suitable head of water for that ser- 
vice it hath sometimes so happened that some small quantity 
of lands or meadows have been thereby flowed and damnified, 
not belonging to the owner or owners of such mill or mills, 
whereby several controversies and lawsuits have arisen; for 
the prevention whereof for the future’ the provisions of the 
statute which then follow were made. Here, then, we have 
a history of the origin of this statute, which authorized the 
occupant of a mill to keep up the pond flowed for the use of 
it, subject to pay such annual sum in damages to the land 
owner as should be assessed by a jury drawn for that purpose. 
This statute took away the right which till then the land owner 
possessed, of removing from his land a nuisance by which he 
suffered, nor did it provide him an adequate remedy or re- 
compense for such injury. 

But the circumstances under which the people of the colo- 
nies were placed at and anterior to that time, serve to explain 
the reason of its enactment and of the public acquiescence for 
so long a time in its provisions. ‘The country had been in a 
state of slow progress from a wilderness to cultivation. Lands 
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were of comparatively little value, while the support of corn 
and saw mills for the grinding of their bread stuffs and the 
erection of their houses, was a measure of vital necessity to 
the scattered population of the state, and consequently en- 
couraged in every possible manner. Mill sites were in some 
instances appropriated from common lands by the votes of 
their proprietors, and mills were often exempted from taxation 
by the corporations within which they were established. In 
many instances they were erected in parts of the country still 
covered by the primitive forest, and where the extent of the 
flowing and even the owners of the lands were unknown. Mills 
therefore, thus established, might with propriety be considered 
public easements, and as ‘ of public convenience and necessity,’ 
and the property of private individuals might, with great pro- 
priety, be appropriated for their support under suitable restric- 
tions. So where lands were flowed which had never been 
appropriated to private owners, or where lands of little or no 
value were greatly enhanced by the establishment of what was 
so necessary to their enjoyment, it was certainly a measure of 
expediency, if not of justice, that such mill owners should be 
permitted to continue the enjoyment of what they had thus 
appropriated. 

The laws o: Maine on this subject are similar to those of 
Massachusetts, being a part of the code common to the two 
states. The laws of the other states, as far as we have had 
an opportunity to examine them, excepting those of Rhode 
Island, differ materially from those of Massachusetts and 
Maine. ‘The statutes of Connecticut only confirm the doc- 
trine of the common law, by providing that ‘if any person 
dam any stream, or turn it out of its course, to the prejudice 
of any town, proprietors, or any particular person, the same 
shall be deemed a common nuisance, and be removed as such.’ 

By the laws of Rhode Island, as they stood formerly, if a 
person intending to erect a ‘ water-grist-mill’ proposed to rest 
a part of his dam upon the land of another, or to flow any 
lands belonging to others, he must previously apply to the 
court for a jury to view the premises, report whether the pro- 
posed dam would flow so as to encroach upon the buildings, 
yards, &c. of another, and estimate the damage. In the re- 
vised laws of 1798 of that state, the party erecting a mill has 
a right, as in Massachusetts and Maine, to flow the lands first, 


being subject to pay the damage subsequently assessed by the 
viewing jury. 
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The laws of Virginia and Kentucky are very similar to those 
of Rhode Island before the alteration of these latter in 1798. 
According to the Virginia code, a person owning land on one side 
of a stream who proposes to erect a ‘ water-grist-mill, or other 
machine or engine useful to the public,’ may make application 
to the court, through which, by appraisement by a jury, he 
obtains the title to the opposite bank, and the right to flow the 
land of other proprietors, provided the flowing does not ex- 
tend to a house, yard, &c. 

Whatever reasons might have led to the original enactment 
of the statutes we have alluded to, they have ceased to exist 
with the disappearance of the forests from our valleys, the 
increase of our population, the introduction of the arts of hus- 
bandry, and the multiplication of mills and manufactories, 
which supply the public convenience, and reward ihose who 
have thus invested capital. It could not, therefore, we are 
persuaded, have been upon the ground of public necessity that 
in 1796 the provisions of the provincial act of Massachusetts 
were substantially re-enacted ; and we cannot, in the language 
of Chief Justice Parker, (in Stowell v. Flagg) ‘help thinking 
that this statute was incautiously copied from the ancient colo- 
nial and provincial acts which were passed when the use of 
mills, from the scarcity of them, bore a much greater value, 
compared to the land used for the purposes of agriculture, than 
at present.” And we may add, that this remark becomes more 
forcible in proportion as the lands in the Commonwealth be- 
come more and more valuable. 

Since the re-enactment of this law in 1796, the subject has 
been one of frequent examination by courts of that state, and 
five several additional acts in regard to the ‘support and regu- 
lation of mills,’ have been passed by the legislature. In all 
these acts the same principle as to the occupation of another’s 
lands, and the payment of annual damages only, has been 
retained ; and a recent attempt so to modify the principle as 
to secure to the land owner, at his option, the actual value of 
the*land so taken from him, and thereby the means of pur- 
chasing other lands, has been defeated. If such property 
must be taken in any manner from one citizen for the benefit 
and profit of another, it would be more analogous to the pro- 
visions of the statutes which authorize the appropriation of pri- 
vate lands for public uses, as in the cases of roads, canals, Xc., 
that the damages done by the mill owner to the former should 
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be paid in gross, and at once, than the present mode of doling 
it out in annual pittances. 

Under the present system of the laws of Massachusetts on 
this subject, the yeomanry of that state, especially the small 
farmers, often feel that they are oppressed, and the question 
is often asked, whether the exercise of such a power by one 
citizen over another can be constitutional? It is certainly a 
very unusual and extraordinary provision of the law. I may 
not seize my neighbor’s goods, except by process of law, against 
his consent, even though I may offer him their full value in 
return. I may not plough my neighbor’s land, even though 
the thorn and the thistle alone flourish there under the sluggish 
husbandry of its owner. I may not obscure the light from the 
ancient cottage window, though poverty and weakness alone 
may have enjoyed its cheerful influence; nor may I poison 
the water or air that has, for years, given health and comfort 
to my neighbor, though the trade I may follow would enrich 
my coffers, and accommodate the neighborhood. But the 
ordinary rules of right and wrong, as to the enjoyment of pri- 
vate property, seem not to apply to estates which border upon 
any of the beautiful and healthy streams which enliven our 
scenery. ‘They may be sacrificed to the speculating spirit of 
the manufacturer. No matter with what labor acquired, no 
matter with what fond associations connected, the farmer may 
be obliged to yield his acres to another’s enjoyment; and the 
soil which his fathers may have tilled, the tree which sheltered 
him in his childhood, the scenes of his early sports, and the 
very graves of his kindred, may fade beneath the hand of the 
manufacturer, and the slimy pool which drives his spindles 
may send forth its miasmata where the green meadow or the 
waving harvest once greeted the eye. And for this, the re- 
compense to be sought is an annuity to be estimated by 
strangers. 

It is nothing against the argument to be drawn from facts 
like these, that much of the land flowed by dams across our 
mill streams is of comparatively little value. If a state of 
things in any measure like that we have here supposed has, in 
fact, existed,—and that it has, we could prove by cases which 
have been notorious,—it is a question of not a little moment, 
whether a law which authorizes such injuries can be consistent 
with those fundamental political principles incorporated into 
most of our constitutions of government. The rights which 
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are guarantied to the citizen in these, are in accordance with 
the principles of natural justice, and among them is that ‘of 
acquiring, possessing, and protecting property,’ and that ‘no 
part of the property of an individual can with justice be taken 
from him or applied to public uses without his own consent, or 
that of the representative body of the people.’ But we no 
where find the right to apply the property of any one against 
his consent to private uses, and, on the contrary, it is provided 
in the constitution of the United States, that no person shall be 
deprived of his property ‘without due process of law.’ 

We would, in this connexion, quote the language of Chan- 
cellor Kent, (2 Com. 276) as expressing what we have en- 
deavored to give more in detail. ‘It must undoubtedly rest 
in the wisdom of the legislature to determine when public uses 
require the assumption of private property, and if they 
should take it for a purpose not of a public nature, as if the 
legislature should take the property of A and give it to B, the 
law would be unconstitutional and void.’ We do not see how 
a legislature can delegate a greater power than it possesses 
itself, nor wherein consists the distinction between the taking 
of property itself, and the taking of the enjoyment of that pro- 
perty and whatever makes it worth possessing. 

We are not aware that the constitutionality of this law has 
ever been discussed at all at large before our courts, although 
in the case of Stowell v. Flagg (11 Mass. R. 364) it seems to 
have been settled that the legislature of Massachusetts have a 
right to substitute the statute process by jury for the recovery 
of damages occasioned by flowing instead of the common law 
remedy by action. But we would venture the remark, that 
this dictum is very far from deciding that a legislature may, 
by a prospective act, authorize the commission of such an in- 
jury, or empower individuals to continue to enjoy an easement 
thus obtained. If the statute referred only to the recovery of 
damages for past injuries, the reasoning of the court might 
well apply. It is said that the legislature ‘may declare that 
for an assault and battery an action of the case shall be brought 
instead of an action of trespass ;’ but we conceive that no le- 
gislature could authorize, beforehand, A B to committ an 
assault and battery upon C D, although it might see fit to 
change the form of the remedy. In regard to the statute re- 
lating, to mills, the mill owner is not merely made liable in a 
particular manner for the injury he does, but he is also au- 
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thorized to continue the injury—to continue the occupation 
and enjoyment of another’s estate forever; which, we appre- 
hend, is altogether unlike any other assumption of private 
property usually contemplated by our constitutions, and as 
being within the principle of the case of Bowman v. Middle- 
ton, (1 Bay’s Rep. 252) which settles, if any case were ne- 
cessary, that a legislature has no right to transfer to one man 
the freehold of another against his consent. 

These may be called the popular objections to the laws under 
review, and yet there are other considerations connected with 
them which should not be overlooked. ‘These laws have been 
fruitful sources of litigation, and although many of the questions 
which first arose under their operation have been settled, we 
apprehend that the most important and difficult ones yet re- 
main to be determined. As the property in mill privileges 
becomes more and more valuable with the increase of manu- 
facturing in the state, many new and nice questions must arise, 
which, under the fostering care of self-willed litigants, promise 
to furnish a rich harvest for the now somewhat barren fields of 
litigation. What lawyer can, for instance, instruct his client 
as to what precisely shall constitute an occupancy of a mill 
site? whether this must be by a mill and dam, or a dam 
alone ?(a) Or how can he define to him the extent to which 
he may retain the water of a stream by means of reservoirs for 
the contingent uses of his mill?—a right which a mill owner 
has been held entitled to by the case of Wolcott M. Co. »v. 
Upham (5 Pick. 292). Or how can he point out to the 
owner of lands which have been rendered worthless by flow- 
ing, the mode of obtaining adequate damages for his injuries, 
if the mill owner should cease to flow the land? These are 
questions which, we presume, are often asked a country prac- 
titioner ; and some of them, we apprehend, cannot be settled 
satisfactorily, till some hardy sufferer under the law shall ap- 
peal to the courts to fix the limits of his rights by judicial 
legislation. 

That we may not be misunderstood, let us suppose a com- 
mon and simple case. A and B own lands adjoining each 
other, and near the boundary line of their lands there isa 
waterfall, sufficient for carrying one mill only. By the com- 
mon law the owner of the upper lands could alone occupy it, 





(a) Some of the statutes heretofore made provide within what time the site 
must be occupied by a mill in order to establish the mill owner’s right. 
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because, in the case we suppose, the owner of the lower lands 
roust flow back the water upon his neighbor’s land in order to 
obtain his power. . But by these statutes the site is open for 
the occupation of either. If both undertake to occupy it, what 
shall either do to secure it to himself? Suppose they begin 
simultaneously, is the occupation to be the erection of a mill? 
If so, the least important establishment shall exclude the other ; 
and a turning lathe or a saw-mill might render worthless an 
extensive manufactory, because of the time taken in complet- 
ing it. Then, again, what shall constitute a mill? the building 
alone without its water wheels and gearings? or must it all be 
completed for operation? If a mill is not necessary to the 
occupation of a privilege, but it may be made by the erection 
of a dam, when shall such an occupation be considered as 
made? with the first stone or timber laid, or only by complet- 
ing the dam? and if with the first operations of constructing 
it, shall it be by the first stone or timber placed in the stream, 
or by the first furrow ploughed upon the bank? And if, ac- 
cording as the rule shall be settled, the occupancy of the con- 
tending parties shall be held to be simultaneous, which of the 
parties shall prevail; the one above, who has the common 
law right, or the one below, who has the physical power of 
endering the other’s works worthless and inoperative ? 

These are questions, we apprehend, not easily settled in the 
present state of the laws. And even if we suppose the ques- 
tion of precedency established, the difficulties in the case may 
not be entirely removed. A reservoir may be needed to sup- 
ply the mill thus erected. How far above the site of his mill 
may the owner erect his reservoir? If at the distance at 
which the one referred to in the Wolcott Company and Upham 
was erected, why not at the distance of twenty or fifty miles, 
if the course of the stream permitted? and if he has erected 
his reservoir, what shall be the rights of those who shall sub- 
sequently erect mills between the reservoir and his mill? 
Must they be controlled, as to the quantity of water flowing 
along the stream, by the whim or necessity of one far below 
them, to be flooded one day by the excess, and kept idle the 
next day from a want of the natural flow of the current? 

But we are not disposed to pursue these inquiries, which 
we apprehend may one day be subjects of litigation, if the laws 
shall remain as they now are. ‘There are other objections to 
these laws which we can only allude to, from the length to 
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which this article has been unexpectedly extended. Estates 
are often valuable only from the water privileges upon them, 
which may be destroyed by the erection of dams below them, 
whereby powers of little value may be created, and such es- 
tates may be in the hands of minors who cannot sell, or poor 
tenants who cannot occupy them in time to prevent such a de- 
struction to their property. Estates too, which from their 
situation might be increasing in value, or by improvements 
which every farmer has it in his power to make upon them, 
would repay the labor so bestowed upon them many fold, are, 
under this law, rendered incapable of improvement, and the 
damages to the owner are too often estimated rather by what the 
estate is at the time of its occupation, than what it might be- 
come by any increasing value from its relative situation, or 
other circumstances. 

It is true that the legislature of Massachusetts have, of late, 
relaxed a little from the severity of the operations of this law, 
by providing a more adequate recompense to the Jand owner 
than a mere estimation of the damages actually done to the 
land flowed. But even the statute of 1824, c. 153, which au- 
thorizes a jury in such cases to estimate other than the mere 
damages to the land, may be and often is, an altogether inad- 
equate remedy. It may perhaps be asked what remedy can 
be proposed which shall do justice to the manufacturer and 
the farmer, and secure to each their respective rights, and 
protect the interests of the public? 

We would not, by any means, do aught to injure the man- 
ufacturing interests of our country. To the eastern and mid- 
dle states, manufactures are as essential to the prosperity 
of the citizens, as the overflowing of the Nile is to the fertility 
of Egypt, and the sustenance of its inhabitants. We would 
not, therefore, do anything which can destroy the privileges 
already occupied. But we see not why these statutes which 
have been under consideration, should not be repealed so far 
as future occupations of mill sites are concerned. Restore the 
citizen to his common law rights ; compel the capitalist, whomay 
hereafter wish to invest his money in manufacturing, to resort 
to the same means to acquire the real estate that he would occu- 
py, which a farmer or mechanic are compelled to adopt,—to pur- 
chase it of the owner; make the rights of our citizens, in regard 
to their property, as equal as the original constitution intend- 
ed they should be, and we are not apprehensive that manufac- 
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turing would flourish any the less. If it would, we say, let its 
progress be checked. If it cannot be supported without this 
burden on the landholder, it ought not to be supported by vio- 
lent and forcible proceedings. It does not require such a law 
in England, nor in many of our states where manufacturing is 
flourishing, nor do we believe it needs it here. But if the 
measure we recommend should be thought too strong, we 
suggest whether it is not the best policy of the manufacturer, 
as well as the landholder, so to modify the present law that the 
actual value of the lands flowed should be estimated by the 
jury, to whom the subject is referred, and that the manufac- 
turer should be compelled to purchase it at such price, if the 
land owner prefers to sell the fee of the estate to receiving an 
annuity out of it. This rule is already adopted in the Vir- 
ginia and Kentucky laws. A proposition like this has once 
or more been before our legislature of Massachusetts, and re- 
jected by that body. But we are confident that such a modi- 
fication of the law would be favorable to the manufacturer, 
since the interest of the sum he might be obliged to pay for 
the land flowed by him, would often be less than the annual 
damages which would be assessed in favor of the farmer. And 
the farmer could better afford to take up with that sum in 
gross, than to receive his annual damages, because he is de- 
prived of the means of converting his labor into money on his 
land, or of increasing its value by art and industry the moment 
it is drowned by the manufacturer. We have, therefore, been 
surprised that a modification of the statutes so equitable and 
favorable to the parties concerned, should have been lost in 
the legislature. 

Although this amendment would not restore the common 
law to the citizen, it would obviate many difficulties. But it 
would still leave the field of litigation open, and we should 
have to wait for a long series of judicial decisions before the 
law upon the subject would become settled. 

The remarks which we have made will apply, in a great 
degree, to other states, the laws of which authorize the taking 
away or flowing of land without the consent of the owner. 
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Art. II1l.—THE CIVIL LAW. 


1. An Historical Essay on the Laws and the Government of 
Rome; Designed as an Introduction to the Study of the 
Civil Law. 8vo. pp. 298. Cambridge, [Eng.] 1827. 


2. Précis Historique du Droit Romain, depuis Romulus 
jusqu’a nos jours, &c.; or, In Historical Summary of the 
Roman Law, from Romulus to our own time. By Mr. 
Durin, Advocate in the Royal Court at Paris. 18mo. 
pp. x- and 106. 4th edition. Paris. 1822. 


Tue civil law, or, to adopt the language of Sir William 
Jones, ‘the decisions of the old Roman lawyers, collected and 
arranged in the sixth century by the order of Justinian, have 
been for ages, and in some degree still are, in bad odor 
among Englishmen;’ which, he adds, ‘is an honest prejudice, 
and flows from a laudable source; but a prejudice most cer- 
tainly it is, and, like all others, may be carried to a culpable 
excess.’(a) ‘This hostility to the Roman law is generally as- 
cribed by historians and lawyers to the spirit of liberty, which 
has been so conspicuous in the English nation, and to their 
detestation of the arbitrary maxims of a code, whose funda- 
mental principle was, that ‘the will of the prince had the force 
of law.’ Blackstone is of opinion, that the common law, how- 
ever compounded, or from whatever fountains derived, having 
subsisted immemor.’ ‘iy in the kingdom and survived the rude 
shock of the Norman conquest, had become endeared to the 
nation; but being only handed down by tradition, and not 
committed to writing, ‘was not so heartily relished by the for- 
eign clergy, who came over in shoals during the reign of the 
Conqueror and his two sons, and were utter strangers to our 
constitution as well as our language.’ The accidental disco- 
very of Justinian’s Pandects at Amalfi, he adds, had nearly 
completed the ruin of the common law; for this circumstance 
brought the civil law into vogue all over the west of Europe, 
and that law became ‘the favorite of the popish clergy, who 
borrowed the method and many of the maxims of the canon 
law from this original.’(b) The Norman kings, too, according 
to Sir John Fortescue, found the constitutional maxims of the 





(a) Law of Bailments, p. 12. (b) 1 Black. Com. 17. 
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civil law so congenial to their notions of sovereignty, that they 
exerted themselves to introduce that law into the government 
of England ;(a) but this was so odious to our ‘sturdy’ Eng- 
lish ancestors, that, according to John of Salisbury, ‘they 
burned and tore all such books of civil and canon law as fell 
into their hands.’ (6) 

But, although the monkish clergy, devoted as they were to 
the will of a foreign primate, (‘Theobald, a Norman abbot, 
made archbishop of Canterbury,) received the civil law with 
eagerness, yet the laity, who were more interested to preserve 
the old constitution, and had already severely felt the effect of 
many Norman innovations, continued wedded to the use of 
the common law; and, in coincidence with this feeling, even 
one of the kings, Stephen, forbade by proclamation ‘the study 
of the laws then newly imported from Italy,’ which the pri- 
mate above named had attempted to make a part of the stu- 
dies at Oxford. This proclamation of king Stephen, we are 
told by historians, was treated by the monks as a piece of 
impiety; and, though it might prevent the introduction of the 
civil law process into the English courts of justice, yet did not 
hinder the clergy from reading and teaching it in their own 
schools and monasteries. The nation thus became divided 
into two parties; the ecclesiastics, of whom many were for- 
eigners, applied themselves to the civil and canon laws; while 
the laity, both nobles and commoners, adhered with equal 
pertinacity to the old common law; both of them, as Black- 
stone observes, ‘reciprocally jealous of what they were unac- 
quainted with, and neither of them, perhaps, allowing the 
opposite system the real merit which is abundantly to be found 
in each.’ (c) 

The same jealousy of the Roman law prevailed above a 
century after the period last mentioned; when, in the reign of 
Richard II., the nobility, with a sturdiness surpassing even 
that of their sturdy ancestors, declared, (as Blackstone re- 
marks) with a kind of prophetic spirit, that ‘the realm of Eng- 
land hath never been unto this hour, neither by the consent of 
our lord the king and the lords of parliament shall it ever be, 
ruled or governed by the civil law.’ (d) 

Indeed, so much of this hostile spirit has remained in the 
land of our ancestors, that even so lately as the reign of the 





(a) Fortescue De Laud. Leg. Angl. c. 33, 34. 
(6) See Jones on Bailments, p.13. (c)1 Black. Com.19. (a) Ibid. 
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last king, in the ever-memorable attack made upon his lord 
chief justice Mansfield by the unsparing pen of Junius, which 
seared as it went, a partiality for the civil law was prominently 
set out as one of the severest reproaches against that distin- 
guished judge: ‘In contempt or ignorance of the common 
law of England,’ says Junius, in the spirit of an old English 
baron, and with that severity and boldness which felt no awe 
in assailing either the highest law officer or the sovereign who 
appointed him, ‘you have made it your study to introduce into 
the court where you preside maxims of jurisprudence unknown 
to Englishmen; the Roman code, the law of nations, and the 
opinion of foreign civilians are your perpetual theme ; but who 
ever heard you mention Magna Charta or the Bill of Rights 
with approbation or respect? By such treacherous arts the 
noble simplicity and free spirit of our Saxon laws were first 
corrupted. ‘The Roman conquest was not complete until Nor- 
man lawyers had introduced their laws and reduced slavery to 
a system. ‘This one leading principle directs your interpreta- 
tion of the laws.’ (a) 

Exceptions, indeed, there have been to this state of feeling 
even during the period just mentioned. In that well written 
work called Eunomus, which we are inclined to think is not 
so much read at the present day as it deserves to be in the 
course of our legal studies, it is candidly admitted, though in 
cautious terms, that the civil law, ‘in due subordination, de- 
serves on many accounts to be studied by the professors of 
our own. ‘The law of England often borrows the rules of the 
civil law in the construction of wills and trusts ; the latter was 
the offspring of the civil law, and both are treated by it with 
great precision and exactness. Our law, too, has perhaps bor- 
rowed, at least agrees with the civil law in many other partic- 
ulars.’(6) These remarks, in our judgment, need not have 
been made in so guarded language; we think it may be said, 
without such qualifications, that a great part of what we fa- 
miliarly denominate ‘common law’ is ‘ borrowed’ from the 
Roman code. It is true, indeed, that certain fundamental 
principles are recognised alike in all codes—as well in the In- 
stitutes of Menu as of Justinian. But when we find in the 
common law the same body of principles regulating the merely 
conventional rights of property, similar rules of evidence, and 





(a) Lett. 41. (b) Eunomus, Dialog. 1. § 18. 
VOL. II.—NO. I. 6 
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even matters of practice, handed down to us in the language 
of the Roman law, we cannot hesitate in pronouncing the 
former to be derived from the latter. In proof of this, it would 
be sufficient to refer to that ‘best of our juridical classics,’ 
Bracton, whose work follows the civil law so closely, that some 
writers without much examination have discarded it from 
among the common law authorities. Yet, as Sir William 
Jones remarks, though Bracton had been a civilian, he was 
‘a great common lawyer, and never, I believe, adopted the 
rules and expressions of the Romans, except when they coin- 
cided with the laws of England ir his time.’ (a) It is true, 
indeed, that in the well known case of Stowell v. Lord Zouch, 
in Plowden’s Reports, (5) it is said, by counsel, that ‘ Bracton 
and Glanvil are not authors in our law;’ and the counsel adds, 
in respect to the former, in language which now excites a 
smile, that he cited Bracton ‘as an ornament to discourse 
where he agrees with the law,’ and ‘for consonancy and order 
where he agrees with better authorities ;’—a character of him 
which that profound juridical antiquary, Selden, pronounces 
to be founded in gross error, notwithstanding some great men 
have adopted it.(c) Lord Hale, too, says of Bracton’s work, 
‘The book itself in the beginning seems to borrow its method 
from the civil law; but the greatest part of the substance is 
either from the course of proceedings in the law, known to 
the author, or of resolutions and decisions in the Court of 
King’s Bench and Common Bench, and before justices itine- 
rant.’(d) ‘This authority fully supports the character given 
of Bracton by Sir William Jones, and justifies the remarks of 
Mr. Reeves, that ‘ Bracton was deservedly looked up to as 
the first source of legal knowledge, even so low down as the days 
of Lord Coke, who seems to have made this author his guide in 
all his inquiries into the foundation of our law;’(e) a very ex- 
traordinary guide for Lord Coke to select, if, as the counsel 
in Plowden contended, Bracton was not to be cited as an 
authority in our law, but only ‘as an ornament to discourse.’ 

To the proofs of the affinity of the Roman law and our own 
we might, after the example of some distinguished writers, 
add even the much boasted trial by jury. This mode of trial 
has been shown, with a high degree of evidence as we think, 





(a) Jones on Bailments, 75. (6) Plowd, 357. 


(c) Dissertat. ad. Fletam, c.1. (d) Hale’s Hist. Com. Law, ch. 7, p. 150 
(e) 2 Reeves’ Hist. Eng. Law, 89. 
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by that very learned antiquary, Dr. Pettingal, to be substan- 
tially derived from the Romans, who also had themselves re- 
ceived it from the Greeks.(a) Such a mass of evidence is 
to be found on this subject by those who will take the pains 
to examine the question, that Sir William Jones, whose schol- 
arship and legal knowledge eminently qualified him to judge 
in the case, and who had arrived at the same conclusion with 
the author here cited, expresses himself in the following strong 
terms: ‘I have always been of opinion with the learned anti- 
quary, Dr. Pettingal, that they [the judges at Athens] might 
with propriety be called jurymen; and that the Athenian juries 
differed from ours in very few particulars.’(b) As this, how- 
ever, is a different view of the origin of juries from that which 
has been handed down in our elementary books, we here sub- 
join an extract from Dr. Pettingal’s preface; intending to recur 
to this subject on some future occasion: 


‘This kind of judicial process was first introduced into the 
Athenian polity by Solon; and thence copied into the Roman 
republic, as probable means of procuring just judgment and pro- 
tecting the lower people from the oppression or arbitrary decisions of 
their superiors. When the Romans were settled in Britain, as a 
province, they carried with them their Jura and Instituta, their 
Laws and Customs ; which was a practice essential to all colonies ; 
hence the Britons, and other countries, of Germany and Gaul, 
learned from them the Roman laws and customs; and upon the 
irruption of the Northern nations into the Southern kingdoms of 
Europe, the laws and institutions of the Romans remained when 
the power that introduced them was withdrawn. And Montes- 
quieu tells us, that under the first race of kings in France, about 
the fifth century, the Romans that remained, and the Burgundi- 
ans, their new masters, lived together under the same Roman 
laws and police, and particularly the same forms of judicature. 
Esprit des Lois, liv. xxx. ch. 11. How reasonable then is it to 
conclude, that in the Roman courts of judicature, continued 
among the Burgundians, the form of a jury remained in the same 
state it was used at Rome. It is certain, Montesquieu speaking 
of those times mentions the Paires or Hommes de Fief, homagers 
or peers, which in the same chapter he calls juges, judges or 
jurymen. So that we hence see how at that time the Hommes 
de Fief, or Men of the Fief, were called Peers, and those peers 





(a) Pettingal’s Inquiry into the Use and Practice of Juries among the 
Greeks and Romans. 1769. 


(6) Jones’s Speeches of Iseus, Prefatory Disc. p. 25 
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were juges, or jurymen. These were the same as are called in 
the Laws of the Confessor Pers de la Tenure, the Peers of the 
Tenure, or Homagers, out of whom the jury of Peers were chose, 
to try a matter in dispute between the lord and his tenant, or 
any other point of controversy in the manor. So likewise in all 
other parts of Europe, where the Roman colonies had been, the 
Goths succeeding them continued to make use of the same laws 
and institutions which they found to be established there by the 
first conquerors.’ 


The learned author justly adds, 

‘This is a much more natural way of accounting for the origin of a 
jury in Europe than having recourse to the fabulous story of Wo- 
den and his savage Scythian companions, as the first introducers 
of so humane and beneficent an institution.’ 

Feeling the force of the facts above stated, and of the oc- 
casional examinations of original authorities which we have 
been able to make, we cannot but entertain a strong conviction 
that a very large portion of our common law, perhaps nearly 
all, except the law of real estate, is derived from that very 
Roman law, which has for ages been the subject of so much 
jealousy in England, and to which English lawyers have been 
so reluctant in acknowledging their obligations. And, under 
this conviction, we have sometimes been quite as much amused 
by the vehemence of a certain class of professional authors 
who have exhausted their lilliputian artillery in trying to batter 
down the venerable fabric of the common law, which they have 
supposed, and very honestly we have no doubt, to be wholly 
of barbarous origin and therefore of little worth, as we have 
at other times by the equally conspicuous enthusiasm of their 
adversaries, who with about the same justice have poured out 
their idolatry to their supposed native English law, with what 
the caustic Gibbon too harshly calls ‘that blind and partial rev- 
erence which the lawyers of every country delight to bestow 
on their municipal institutions.’ (a) 

But the prejudices which once existed against the civil law 
are fast wearing away in England. In our country it can 
hardly be said that the effects of them are felt. We have 
hitherto been so much of a business nation, that we have con- 
tented ourselves with discussing and setiling the rules by which 
the rights of property and persons were to be regulated, with- 
out having found leisure to inquire, whether those rules origin- 
ated among the uncultivated natives or the civilized conquerors 





(a) Decline and Fall, ch. 44. 
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of our mother country. Our situation has in this respect been 
favorable ; we can now take up the study of the civil law, as 
a wonderful repository of human reason, with as much im- 
partiality as we could the Institutes of Menu or of Confucius, if 
they were equally useful to us in the study of our own juris- 
prudence. 

The study of the Roman code has, within the last half cen- 
tury received a fresh impulse even in Europe, where we could 
hardly have expected that any department of it had left room 
for new investigations. ‘This impulse is in a considerable 
degree to be ascribed to the writings of the eminent German 
jurist, Hugo, who, in the year 1780, was made professor of 
law at the university of Gottingen (where we believe he still 
remains) when he was only twenty-four years of age. He 
immediately projected a general reform in the method of study, 
and changed the common scholastic mode for one which was 
more lucid and founded upon the more solid bases of philolo- 
gy, history, and sound philosophy. He then composed ele- 
mentary books to be used at his lectures; and commenced the 
publication of his Civilistisches Magazin, or Magazine of Civil 
Law, which contained interesting treatises on different topics 
of jurisprudence. Among other things, it is not an uninter- 
esting fact to professional and other readers, to know, that in 
aid of his proposed improvement he translated into German, 
the celebrated 44th chapter of Gibbon’s Roman History, 
which contains the well known historical sketch of the Roman 
Law; a work which some of the continental writers have, 
though in too strong terms we think, pronounced to be more 
profound than the treatises of Gravina, Heineccius, or Bach. 
But Hugo undoubtedly perceived the insufficiency of Gibbon’s 
sketch for a professional reader, however well suited to a 
general scholar; for he afterwards wrote a history of the Ro- 
man law himself; and this, as might be expected, was soon 
preferred to that of Gibbon; he adopted in it, however, that 
writer’s divisions of the subject. 

The example of professor Hugo was soon followed. At 
the close of the last century M. de Savigny made himself 
known by a work upon the Law of Possession, according to 
the Roman code; which placed him in the first rank of jurists. 
He was appointed professor of law at Landshut, in 1808; and 
in 1810 was transferred to the University of Berlin, where he 
is now in the full enjoyment of the honors and rewards to 
which his genius and learning entitle him. 
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During the period now under consideration the constitution 
and laws of the German empire were much shaken by the 
power of France, and a portion of the German states annexed 
to that kingdom. ‘The new French Code was, of course, to 
be extended to that new territory of France. This event 
brought that celebrated code under the notice of the German 
civilians, and led to much discussion and frequent compari- 
sons of its provisions with the existing laws of the German 
states. Some jurists of the very first rank became desirous of 
making a general reform in the legislation of Germany. Among 
these was M. Thibaut, who was desirous of having a civil code 
applicable to all the states of the Germanic confederation ; 
while others would have had distinct codes for each state. 
This difference of opinion produced a controversy. M. de 
Savigny wrote against the scheme of a general code; con- 
tending, that we ought not to take away from a people the laws 
which had been formed by their national habits and usages 
and modified by the spirit of successive ages; that a system of 
laws slowly matured by enlightened jurists, was always to be 
preferred to a new body of legislation, formed, as it were, at 
a single casting. He supported himself by the evidence of 
history as to the formation of the Roman law, which attained 
to its highest perfection in the age of Papinian, Paul, and Ul- 
pian ; a period, when there was a very small number of posi- 
tive laws. ‘These doctrines of Savigny met with much oppo- 
sition; and his opinion, ‘that our age was incapable of pro- 
ducing a good system of legislation,’ gave great unpopularity 
to his views. He was, however, supported by Hugo, who 
declared himself against M. Thibaut. The great point of in- 
quiry then became, whether we could promise ourselves more 
advantages from the establishment of a system of positive le- 
gislation, than from perfecting the science of law. Hugo and 
Savigny maintained the negative, and became the heads of a 
new school, called the Historical School of Jurisprudence. 
A journal was established, entitled 4 Journal of Historical 
Jurisprudence, to which Hugo, Cramer, Heise, Haubold, 
Hasse, and other eminent jurists contributed. 

From that period to the present time, the law has been en- 
riched with numerous distinguished works of continental writ- 
ers, which have contributed to keep up the impulse originally 
given in the manner we have mentioned. 

But, perhaps, a circumstance which above all others stimu- 
lated the civilians to new exertions in their professional inquiries, 
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was the brilliant discovery made at Verona, in 1816, of an 
ancient palimpsest manuscript, containing the Institutions of 
Gaius, covered over with a transcript of the Epistles of St. 
Jerome. The recovery of this work, it is well known, is due 
to Mr. Niebuhr, whose name is now familiar to every reader, 
and we might almost add, in every branch of learning. 

This discovery is justly considered by the learned editors 
of the work itself as one of the most important that has been 
made since the revival of letters. In the official report, made 
to the Royal Academy of Berlin, on the 6th of November, 
1817, one of them says—‘ This manuscript gives us not 
only a series of principles on points of law entirely new to 
us and of great interest, but also some curious views of certain 
parts of the law already known; there is not a single page 
which does not impart some instruction. I may say, there- 
fore, that of all the discoveries respecting the ancient Roman 
law, made since the middle ages, there is no one so important 
as that which I have the honor now to communicate, and for 
which we take pleasure in making our acknowledgments to 
Mr. Niebuhr.’ ‘This great event accordingly excited the most 
intense interest throughout Europe; and we should give a 
more particular account of it on this occasion, if the limits of 
the present article permitted, and if some of our popular jour- 
nals had not already noticed it. We shall, if necessary, recur 
to it hereafter. 

The distinguishing characteristic of the present method of 
studying the civil law in the continental schools is, that it shall 
be critical. While its professors pay all respect to the au- 
thority of eminent jurists, they require that we should ascend 
directly to the sources of the law, and bring to our aid every- 
thing which can be furnished by history and by the study of 
languages and philosophy ; the knowledge of the Roman law 
is regarded as the foundation of all jurisprudence, for Euro- 
peans ; and, above all, this mode of study inculcates upon us, 
that we must, as their writers express themselves}, enter into 
the conceptions of the jurists of a nation, which more than any 
other was ambitious of the perfection of its law. 

The effects of the impulse thus given to the modern study 
of the civil law have been various, and of greater or less im- 
portance in several respects. ‘The most important of them, 
perhaps, has been, that the jurists of Europe have had a more 
extensive correspondence with each other than has ever before 
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been known; they have travelled over all parts of the conti- 
nent, have examined all the libraries, and discovered numerous 
manuscripts of great value; by collations of which they have 
been enabled to correct or explain the received texts of the 
ancient legislation, and to settle doubtful points in them as well 
as in the writings of the juridical commentators. Among the 
matters of minor importance, but yet of rational curiosity, we 
may mention, that the long existing perplexity of the civilians 
in respect to the origin of the character used in citing the 
Pandects, ff, is at length removed. ‘The common tradition in 
all the elementary books of our common lawyers (who follow 
the civilians) has been, that this character was only a corrup- 
tion of the Greek letter nm, the initial letter of the Greek name 
of the Pandects, Mavdxres:. But we now learn, by Savigny’s 
masterly work on the history of the Roman law during the 
middle ages, that the manuscripts of the 12th century remove 
all doubts as to the true origin of this sign ; it is nothing but 
the letter D, a little contracted or narrowed, and having a 
stroke across it in the usual manner, in order to show that it 
stands for an abbreviated word ; but the copyists and editors 
have gradually changed it into the character ff. It is not a little 
remarkable, that the true explanation had already been given 
by several authors of the 16th century, but had been over- 
looked by their successors. (a) 

We now proceed to give a brief account of the two works 
at the head of this article. ‘The first of them is designed as 
an introduction to the study of the civil law. The author’s 
object, as expressed in his preface, is, 

‘To offer a view of the principal revolutions which have taken 
place in the constitution and in the jurisprudence of the most cel- 
ebrated people with whose history we are acquainted. The sub- 
ject is in every point of view highly interesting. Indeed it may 
fairly be asserted that none of the numerous branches of study, 
which must be cultivated to obtain a knowledge of antiquity, is 
fraught with so much real and practical interest as that of laws 
and governments. Itis not disputed that the manners and habits, 
the manufactures, the commerce of a great nation offer abundant 
materials for the gratification of a very natural curiosity ; but still 
they are, in most instances, an object of curiosity only. If the 
importance of every study were to be computed by its utility 
alone, this would have but slender pretensions in comparison 





(a) Vol. iii. p. 407, as cited in the Thémis ou Bibliothéque du Jurisconsulte. 
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with that of laws and of political institutions, which may be and 
often are actually reproduced in our own times and even in our 
own country. Indeed it is a fact so well known, that it need 
scarcely to be mentioned here, that the jurisprudence of Rome 
has formed the groundwork of the jurisprudence which to this 
day governs almost every nation of Europe. England is perhaps 
less indebted to it than any of the continental nations; but even 
the English law owes it many and deep obligations ; and the neg- 
lect into which the study of it has fallen in this country must 
be imputed to motives very different from its want of connexion 
with our own system of jurisprudence.’ 


The learned and sensible author then goes on to show the 
great value of a knowledge of the civil law, as an aid in clas- 
sical studies. 


‘It must be remarked,’ says he, ‘that there is one class of per- 
sons to whom some knowledge of the Roman jurisprudence is 
absolutely indispensable; those who have a desire, not only to 
catch the spirit, but even merely to understand the literal mean- 
ing of the Roman classics. In those writings, an acquaintance 
with which the unanimous consent of ages has agreed to consider 
as essential to a liberal education, allusion is as frequently and as 
familiarly made to the pretor’s tribunal, or to a vocatio in jus, as 
in the works of our own popular authors we find casual mention 
of a grand jury or a writ of habeas corpus. ‘Of course, in both 
instances, the author supposed his allusion to be perfectly intelli- 
gible to those who were likely to read his works; and if the 
lapse of time and change of language place us in a very different 
situation from the contemporaries of the writer, we must, if we 
aspire to place ourselves on anything like an equal footing with 
them in this respect, endeavor to overcome, as far as we are able, 
the obstacles which our situation puts in the way.’ 


We have often thought of this subject in the point of view 
last mentioned, as well as in its relation to jurisprudence; and 
we entirely concur in these opinions of our author. In proof 
of the justness of his remarks respecting classical studies, we 
are satisfied from our own observation, that of the commenta- 
tors on the classics, taken as a body, the civilians have been 
the best. And, if we can transport ourselves to a period of 
two thousand years hence, when Burke, and Fox, and Pitt, 
and other English statesmen, and we may add Shakspeare, 
and other poets, shall have become ancient classics to our 
posterity,—who, we may ask, will then be able fully to com- 
prehend them, and feel the force of many of their expressions 
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and allusions, unless he has some knowledge of the constitution 
and laws of England? The case is the same with the works 
of the statesmen and other writers of antiquity. If, then, a 
just and accurate knowledge of man is of any value to us,— 
and all agree that it is of the highest importance,— it is essen- 
tial that we should make ourselves acquainted with the gov- 
ernments and laws of those ancient nations, whose history we 
would study with the expectation of deriving any advantage 
from them. 

The work now before us is well adapted to the purposes of 
a general introduction to the civil law. It is not rendered for- 
bidding by a mass of technical learning, and yet is sufficiently 
full to initiate both the student of law and the general scholar 
in this branch of knowledge. It is arranged in seven general 
divisions, as follows: 1. The Roman Constitution, previous 
to the establishment of the empire. 2. The Legislature [i. e. 
the legislation] of Rome, previous to the establishment of the 
empire. 3. The Pontifical Law. 4. The Pretorian Law. 
5. The Roman Jurisconsults. 6. The Constitution of Rome 
under the Emperors. 7. The Imperial Jurisprudence. 

Under these general divisions are discussed, in as clear and 
satisfactory a manner as the author’s limits would allow, va- 
rious interesting particulars which every well informed man, 
in or out of the profession ought to make himself acquainted 
with; as, the relative condition of the Patricians and Plebeians; 
the Senate, Curia, Comitia, Leges, Plebiscita; Patria potes- 
tas, Patron and Client; the Twelve Tables; the manner of en- 
acting laws; the Priesthood; Dies fasti et nefasti; actiones 
legum; the Pretorian Law; the Patrician Jyrisconsults ; Re- 
sponsa Prudentum ; difference between the causidici and pro- 
fessed jurisconsults; Schools and Sects of Lawyers ; Constitu- 
tion of Rome under the Emperors, and improvement of the 
Jurisprudence ; Codes of various Emperors ; Justinian; Sour- 
ces of the Roman Law, and comparison with the laws of Eng- 
land; the Institutes, Digest, Novelle, etc. with numerous other 
particulars which we have not room to state. 

Such is the plan of this useful and interesting work ; which, 
though of small compass, is the result of much reading and 
reflection; and, among the books read by the author, we are 
glad to see occasional references to the eminent German law- 
yers of the present day, whose works however, we regret to 


add, are probably not better known in England than they are 
in this country. 
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We ought not to omit mentioning, that in the course of the 
work, our author takes occasion briefly to discuss some of the 
contested points in Roman history and jurisprudence; and his 
conclusions are always such as approve themselves to the 
judgment of practical men. On constitutional questions, his 
inclination is decidedly in favor of liberal principles, but mod- 
erated by a due regard to what is practicable, rather than 
what would be metaphysically exact in the social order. 

In his opinions upon the subject of legislation, or, as he 
chooses to call it, legislature, (for which use of the word law- 
yers would require some authority, and which we do not find 
even in the capacious repository of our new American Dic- 
tionary,) we observe the same cautious and well-considered 
decisions as in other cases. 

Among the controverted points in the juridical history of the 
Romans is that of the celebrated embassy, which Livy and 
other historians assert was sent to Athens, in order to procure 
materials for a body of legislation for the use of the Romans. 
He observes, very justly, that it is difficult to refuse credence 
to such authority as exists in favor of its having actually taken 
place; that it must have been a subject of great notoriety at 
the time, and not so likely, he thinks, to have been impaired 
by tradition as many other Roman stories were. But, as he 
observes, the total silence of Cicero, whose works abound with 
remarks on the Roman laws, and who had occasion frequently 
to mention those which were supposed to have been derived 
from Greece, very nearly amounts to a decided contradiction 
of it. He adds, in rather too strong terms we think, that this 
is one of those supposed historical facts, ‘ which modern criti- 
cism has’ in general rejected.’ It is true that Gibbon and 
some other writers have boldly rejected it; but, as our au- 
thor himself says in a note, there have not been wanting those 
who have taken up the other side of the question. And among 
these latter we would name one of our own time, who is him- 
self a host in a question of this kind, and who should not have 
been overlooked ; we mean that very high authority, Heeren, 
professor of History at Gottingen, who says in emphatic lan- 
guage, that ‘the doubts, which have been raised respecting the 
embassy to Athens, are by no means sufficient to shake our 
confidence in a fact which is so positively stated.’ (a) 





(a) Heeren’s Handbuch der Geschichte der Staaten des Altherthums, o7 
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Another disputed point of constitutional law, is the well 
known one relating to the Lex Regia; which, according to a 
passage of Ulpian, cited in the Digest, lib. i. tit. 4, transferred 
to the emperor all the power which had formerly belonged to 
the people. ‘It has frequently been doubted,’ as our author 
observes, ‘whether this passage was genuine; and as it has 
only been transmitted to us through the medium of Justinian’s 
compilation, many have accused that emperor of interpolating a 
forged authority for the purpose of giving a legal color to his 
own enactments. But the recent discovery of the Institutes 
of Gaius has completely refuted this opinion; and among the 
numerous obscure points of the Roman jurisprudence, which 
have been elucidated by that valuable work, there are not 
many of more importance than this. The testimony of Gaius 
on the subject of the Lex Regia leaves no room to doubt that 
such a law was actually passed. Gavi Instit. Com. 1. § 5.’ 
p- 217. (a) 

The remarks of our author upon the Imperial rescripts de- 
serve notice, particularly as an incorrect notion of them has 
been propagated by the older common law writers, and has 
thence found its way into our juridical classic, Blackstone, 
and might mislead the student. He makes the following cor- 
rection of the commonly received opinion : 


‘With regard to the Rescripta or personal decrees, which formed 
one of the most valuable branches of the imperial legislature, a 
very erroneous opinion has been advanced. They were the an- 
swers or judgments of the prince in particular cases where a dis- 
puted point of law was referred to his decision; and thus scarcely 
differed from the authorized responsa prudentum, since they were 
actually framed by the most eminent jurisconsults of the empire. 
Montesquieu, and Blackstone who has copied him, have inveighed 
against the impropriety of making private decisions (applicable 
only to few cases) serve for general rules of legislature. The 
fact is, they were not considered as such. ‘Their authority was only 
that of legal precedent; and, like that of the responsa prudentum, 
could only depend on the applicability of their principles to anal- 





Manual of the History of the States of Antiquity, p. 421, edit. 1817. A trans- 
lation of this valuable work has been lately made by Mr. Bancroft, of Round 
Hill; and we may justly take some credit to ourselves, that the first English 
translation of it has been made in America. 

(a) We subjoin the passage of Gaius, from the second Leipsic edition, which 
is the one we have before us :—Nec umquam dubitatum est, quin id (the em 
peror’s decree or edict) legis vicem optineat, cum ipse Imperator per legem 
imperium accipiat. Gaii Institutt. Com. i. § 5. 
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ogous cases. Blackstone, who was fully aware of the improve- 
ments the English law had undergone by the means of similar 
decisions, might certainly have better appreciated the value of 
this branch of the Roman jurisprudence; for certainly no English 
lawyer of the present day, experiencing as he continually must 
the practical authority of the law reports, will hesitate to confess 
that the statutes of the realm are not of more frequent use in our 
courts than the rescripts of Westminster Hall. Those of the 


Roman emperors were certainly not less confined in their appli- 
cation.’ p. 223. 


Among our author’s criticisms, we may notice the follow- 
ing; which, though not of much importance, yet gives us more 
distinct and precise conceptions of the use and import of words 
frequently occurring in the works of the Roman lawyers and 
other writers. 


The words populus and plebs, he remarks, 


‘though frequently confounded by translators, were in fact very 
distinct. The former comprehended the whole body of the free 
citizens; the latter was applied to such of them alone as were 
not of the patrician order. Every free citizen of Rome was en- 
titled to a vote in the Comitia, or popular assemblies; and by the 
majority of votes every affair of importance connected with the 
administration of the state was decided.’ p. 18. 


We recollect that several years ago, when we felt a natural 
indignation at the reproaches cast upon us by certain British 
writers, one of the champions on our side of the controversy, in 
the warmth of argument, asserted that in this country we had 
no plebs; but according to the classical acceptation of this 
word, as above explained, the case is exactly the reverse. 

Again: The customary formula, Patres Conscripti, is re- 
peated in the daily exercises of our youth, even by students 
at the universities, without an accurate knowledge of its origin ; 
for this can only be obtained by a knowledge of the Roman 
constitution, in which they are very imperfectly instructed. 


‘The original application of the term patres,’ says our author, 
‘is doubtful. Their number is said to have been first limited to 
an hundred; an assertion which cannot be looked on but with 
great distrust, since it is supported only by an uncertain and im- 
probable tradition. On the overthrow of the monarchieal gov- 
ernment, Brutus increased it to three hundred; and very few 
additions, if any, were made during the flourishing periods of the 
republic. [tis worthy of observation, however, that the newly 
enrolled members did not assume the title of Fathers. Either 
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they were the first who had been elected for other qualifications 
than that of age, or the recent date of their admission did not 
entitle them to the distinction; but it was thenceforward cus- 
tomary to address the body of the Senate by the words Patres et 
Conscripti. This is one of the many forms of speech in which, 
for the sake of brevity, the adjunctive particle was afterwards 
disused.’ p. 12. 


Further examples of this abridged mode of speaking may be 
found in Ernesti’s Clavis Ciceroniana, verb. Conscriptus. 

We quote a remark or two of our author upon the mode of 
framing laws; which, though not new, deserve the attention 
of those persons who think the business of legislating to be a 
very simple one. We are perpetually told by men, who have 
never themselves attempted to draw an act, that our laws ought 
to be short and plain, so that everybody may understand them 
as well as lawyers ; qualities, we agree, which are excellent 
in themselves, but no less diflicult to incorporate into our laws 
than into a contract, a deed, a will, or any writing not of a 
legal character. If the subject-matter of a law or of a com- 
mon contract is in itself intricate and difficult to be compre- 
hended except by the particular class of men to whose business 
it relates, how is it to be expected that the language which is 
to describe those intricacies and difficulties can be made plain 
to every man in the community? But let us hear the author’s 
remarks in relation to the characteristics of the Roman laws : 


‘There is one other circumstance relating to these laws [the 
Twelve Tables} which cannot be passed over in silence; their 
extreme brevity. That “ admirable concision ” which has often 
been proposed as a model, and quoted as a reproach to modern 
legislators, was not without its motive. It was intended to leave 
ample scope for dubious comment and interpretation. It will be 
seen hereafter, that the intention was fully accomplished. Few 
of the laws that have been preserved consist of more than one 
short sentence; so that the strict maxim alone could be conveyed 
in the text, while every deviation from it, to suit the emergency 
of particular cases, was left entirely to the discretion of the judge. 
The consequences of this laconism proved, that the convenience 
resulting from the brevity of laws may be more than counter- 
balanced by the disadvantages attendant on it.’ p. 86. 


The same difficulty has been experienced, during our own 
times, in the application of the celebrated French code; which, 
though perhaps the most comprehensive that was ever made, 
yet from its very conciseness leaves too much to construction ; 
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and indeed, without the benefit of constructions ab extra, as, 
by usage aided by numerous supplementary enactments and 
endless commentaries and expositions of the civilians, even 
that celebrated code with all its excellencies would be wholly 
insufficient for regulating the complicated concerns of society ; 
in which, as in the natural world, scarcely any two cases will 
be found precisely alike, and where our various legal and moral 
rights and duties differ from one another by delicate grada- 
tions, which are perceptible only to minds long practised in the 
discrimination of those rights and duties. Just as in the fine 
arts the skill of a painter is necessary, to distinguish in a pic- 
ture the numberless shades of color, which run into each other, 
and whose united effect is perceived and felt by every specta- 
tor, but whose differences are discernible only by a practised 
eye. In France, accordingly, it is the fact, we believe, that 
the community at large are as much puzzled to know the ex- 
act bearing and extent of the two thousand two hundred and 
eighty-one concise and perspicuous laws of their code, as the 
people of Massachusetts, for example, often are to ascertain 
the meaning and application of the more prolix and obscure 
enactments of their voluminous statutes. In making compar- 
isons, therefore, between our own and the French law, we 
must know not only the statutes or positive enactments of the 
respective countries, but how much of their law consists in 
usages (which must ever exist) and how much in constructions 
given to the positive law ; all which must be looked for in the 
Digests and Abridgments, as we call them in our professional 
language, and the corresponding works called Repertoires of 
Jurisprudence by the French. We have, for example, as every 
lawyer knows, the valuable Abridgment of American Law by 
Mr. Dane, which the learned author has with vast labor been 
able to condense within the space of seven large octavo vol- 
umes, and which to persons out of the profession seems to be 
unnecessarily bulky. But, in comparison with the best Abridg- 
ments or Repertoires of France, the simplicity and conciseness 
of whose law is so often recommended to our imitation, Mr. 
Dane’s work shrinks to a pigmy size. The most modern 
and most valuable French work of this kind, the Repertoire 
de Jurisprudence, by Mons. Merlin, is now extended to 
nineteen closely printed quarto volumes. The simple fact 
that a work of this bulk is found necessary in France, where, 
according to some fanciful theorists, a code was to supersede 
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all other law books, we may truly say speaks volumes upon 
this subject. 

From our remarks, however, upon the subject of codes, the 
reader must not understand, that we should by any means ob- 
ject to a more methodical and systematic mode of legislation 
than has been practised. Method and system are as necessary 
in the law as in any science. Our statutes have much super- 
fluous phraseology and are too carelessly drawn; even those 
of a general nature are too often made to suit a particular case, 
and are accordingly framed either with a studied ambiguity in 
order to conceal the real object, or at least without taking that 
large and general view which the public good requires. If, 
therefore, any improvement is to be fnade in our legislation, 
it should be done in the manner lately adopted in England ; 
not by setting out de novo, and making at a single casting an 
entirely new code, or, in the cabala of Jeremy Bentham’s 
school, by codifying, but by carefully revising and methodiz- 
ing the existing laws ; always preserving as nearly as possible, 
the very words of the statutes where they are now clear, and 
in other cases, where necessary, resorting to the language of 
the judicial decisions in which they are expounded. The 
author of the work now before us justly observes, that 
‘Every system of law which is accommodated to the growing 
exigencies of the state, and gradually increases according to the 
wants of the citizens, must possess a great superiority over the 
best of uniform codes, which are comparatively the work of a 
moment ; inasmuch as the former must of necessity be adapted to 
the manners and habits of the people, among whom it is begun 
and from whom it receives almost daily additions.’ p. 152. 

The multiplication of laws, which has been a subject of fre- 
quent complaint in modern days, is undoubtedly an evil; but 
when we consider the innumerable and complicated relations 
arising from the constant changes and progress of society, par- 
ticularly in a new country like our own, we shall the less 
wonder at the multitude of our laws. And, as to the fanciful 
wish of some philanthropic persons, that our laws might be 
made so plain as to be intelligible to every man in the com- 
munity, we might as rationally attempt to abolish and sweep 
away all those improvements which constitute the superiority 
of modern society over that of past ages, but which at the 
same time give occasion to new laws for its due regulation. 
The mere necessity of terms peculiar to the different arts and 
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sciences and the various professions and kinds of business in 
common life, though by no means the greatest of all difficul- 
ties, presents an insurmountable obstacle at the very threshold 
of all attempts to legislate in popular language; for, until we 
can banish all the arts and sciences, we must retain the lan- 
guage which is appropriate to them. ‘The divine and the 
physician, the merchant, the mechanic, the seaman and the 
farmer cannot dispense with their terms of art; and the law- 
makers, whose duty it is to make rules for regulating the social 
relations of all the different professions and callings in life, 
must frequently use language which will not be understood by 
everybody without the aid of an interpreter, any more than it 
would be possible for every man to make himself master of 
every one of those professions and callings. But we have not 
room to enlarge upon this topic in the present article; we 
therefore repress all further observations upon it, and will only 
add one other remark respecting the work under consideration. 

One defect of this performance ought not to be overlooked ; 
we mean a total omission to give an account of the Agrarian 
laws of the Romans, which produced so many political con- 
vulsions in their government. ‘To general readers, as well as 
lawyers, who would have just notions of the Roman history 
and constitution, a correct view of the agrarian laws is indis- 
pensable ; and we are the more surprised, that this well read and 
sensible author has barely mentioned them (at p. 77) without 
any explanation, as Mr. Niebuhr, in his celebrated Roman 
History, has lately given a view of them which is new to Eng- 
lish and American readers, though it has for some time been 
well known to the learned of Germany. Our readers, we 
persuade ourselves, will pardon us, if we detain them a few 
moments upon this subject. 

The commonly-received opinion has been, that the agrarian 
laws were resorted to for the purpose of making an equal di- 
vision of the private property of individuals, and restricting all 
landholders to five hundred jugera, or about 350 acres; an 
opinion, which has been adopted even by such men as Ma- 
chiavelli, Montesquieu, and Adam Smith. But the original 
object of these laws was, the distribution of the public lands, 
which had become the property of the nation either by con- 
quest, or purchase with the public money, or otherwise. We 
must not, however, infer as some writers have hastily done 
from Mr. Niebuhr’s remarks, that the agrarian laws did not 
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interfere at all with private rights; this would be only escaping 
from one error to fall into another, and would be irreconcileable 
with Cicero’s severe animadversions upon the demagogues 
who promoted laws of that kind. ‘The manner in which pri- 
vate rights were violated would require some detail, and _ will 
be explained on a future occasion. In the mean time we will 
inform our readers, that we understand an article on this sub- 
ject is to appear in that valuable German work, the Conver- 
sations-Lexicon, to which we referred in our last, and the 
first volume of which will be published in this city before 
the next number of our journal. (a) 

The second work at the head of our article will require but 
a brief notice on this occasion, as it has already been well 
translated and published entire in a valuable law journal, which 
was begun at New York in 1822, but was soon afterwards 
discontinued ; we mean the United States Law Journal and 
Civilian’s Magazine. Mr. Dupin, the author of the work 
before us, is well known in Europe as an eminent advocate at 
the Paris bar, and as the author of various works on jurispru- 
dence. We find at the end of his present volume a list of no 
less than twenty-seven different publications by him, compris- 
ing forty-six volumes of different sizes, and among them twelve 
quartos of Plaidoyers and Consultations, answering to what 
we call arguments and opinions. The translation of the pre- 
sent little work, to which we have just alluded, was made from 
the edition of 1821. We have before us the fourth edition, 
1822, which, so far as we can decide by the translation, does 
not differ materially from the former. The work is divided 
into eight short chapters, on the following subjects :—1. The 
Roman law under the kings; 2. The Roman law to the time 
of the Twelve Tables ;(b) 3. From the time of the Twelve 
Tables to the time of Augustus; 4. From Augustus to Con- 
stantine ; 5. From Constantine to Justinian; 6. The compila- 
tion of the corpus juris, or body of Roman law; 7. The 





(a) A concise account of these laws has also been given in the North 
American Review, vol. 16, p. 439 of the review of Niebuhr’s work. 

(6) At the end of this chapter we find a short paragraph which is hot in 
the New York translation, and which is as follows; ‘ Several authors advise 
beginning a legal course of study with these laws [the Twelve Tables], 
which in fact indicate the origin and principles of many established regulations ; 
but others, with whom I myself agree, think, on the contrary, that the study 
of them is only advantageous to those who wish to sound the depths of the 
science; and that to common readers we must say—procul, 6, procul este 
profani ! ” 
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Roman law after Justinian, and the fate of his legislation ; 
8. The Roman law in the 19th century. ‘The work is con- 
cluded by an Appendix, explaining the abbreviations used by 
the civil lawyers in citing the Roman law and the writers upon 
it. We need only add, that from the very limited extent of 
this work, which is not longer than a single lecture of a pro- 
fessor, the reader will not expect anything more than a mere 
outline of the history of the Roman law; but it is clearly and 
distinctly drawn. ‘The author, as we have observed, is a 
friend of liberal principles in government; so much so, indeed, 
that we find, by the following notice prefixed to this edition, 
that his work has come under the censure of the police of 
France: ‘The first edition of this historical summary had the 
honor to be seized by the police in 1809; the reason of this 
will be easily guessed by reading the fourth chapter ;’ where, 
it is true, he uses a boldness of language which we should 
suppose would be deemed offensive by the officers of the 
police. 

We conclude this article with a few general remarks upon 
the study of the civil law. 

The history and constitution of Rome, as a republic, must 
ever be highly interesting and important to us who also live 
under a republican government; for, if there is any such thing 
as learning wisdom by the history of other governments, it can 
only be when we obtain an accurate knowledge of them; and 
this demands a careful and exact study of their constitutions 
and laws. Apart from these more general considerations, 
however, the utility of the civil law as an important aid in the 
study of our own, cannot now be questioned. 

But if we extend our views beyond the confines of municipal 
law, we find the civil law to be the basis of that international 
code, which governs us and all the nations that constitute 
the great community of Europe. The interpretations given 
to that law, the reasoning of foreign nations upon it, and the 
instruction we have in the works of its elementary writers, all 
proceed from foreign statesmen and jurists, who have been 
taught in the schools of the civil law ; whose modes of think- 
ing and language, particularly their technical langnage, will not 
be intelligible to us without some acquaintance with the same 
code. Our statesmen at home, therefore, our diplomatic 
agents abroad, and our practising lawyers of eminence, who 
are daily called to the examination of important questions 
more or less intimately connected with the rights and duties 
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of foreign nations, must make themselves in some degree ac- 
quainted with foreign laws; and for this purpose a knowledge 
of the civil law is indispensable. 

We might add to these considerations, that in a liberal course 
of professional studies, general or comparative jurisprudence 
must be a constituent part; and in this point of view the Ro- 
man law is of far greater importance than that of any other 
nation. ‘The remarks of Blackstone on this subject (which 
we fear are not so much read as many other parts of his book) 
deserve the serious attention of the profession : 


‘The evident want of some assistance in the rudiments of legal 
knowledge has given birth to a practice, which, if ever it had 
grown to be general, must have proved of extremely pernicious 
consequence. I mean the custom by some so very warmly re- 
commended, of dropping all liberal education, as of no use to 
students in the law; and placing them, in its stead, at the desk of 
some skilful attorney, in order to initiate them early in all the 
depths of practice and render them more dexterous in the me- 
chanical part of business. . . . Making, therefore, due al- 
lowance for one or two shining exceptions, experience may teach 
us to foretell that a lawyer thus educated to the bar, in subser- 
vience to attorneys and solicitors, will find he has begun at 
the wrong end. If practice be the whole he is taught, practice 
must also be the Haale he will ever know; if he be uninstructed 
in the elements and first principles upon which the rule of prac- 
tice is founded, the least variation from established precedents 
will totally distract and bewilder him; ita lex scripta est is the 
utmost his knowledge will arrive at; he must never aspire to 
form, and seldom to comprehend any arguments drawn a priori 
from the spirit of the laws and the natural foundations of jus- 
tice.’ (a) 

The example of lawyers in other nations, one would think, 
needs but to be known, to stimulate us to the liberal course of 
study here recommended. ‘They think it useful to study the 
laws of other nations besides theirown. We accordingly find 
that the admirable Commentaries of Blackstone have been 
already translated into French and German; and we have 
now before us an excellent French Law Journal, in which 
there are many discussions on points of English law as com- 
pared with the civil law. We have also before us a learned 
history of the English law, in German, written by a professor 
at Berlin ;() and there are doubtless many other works of a 





(a) 1 Black. Com. 31, 32. 
(b) The title of this learned work is, Englische Reichs und Rechtsges 
chichte, etc. By Dr. Geo. Phillips. 2 vols. 8vo. Berlin, 1827 
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similar description which have not yet come to our knowledge. 

While, then, we are endeavoring to advance the science of 
law in our own country, particularly by means of law schools 
and lectures on the common law, we ought at the same time 
to take care that the civil law should not be wholly neglected. 
We have just had an illustrious example of professional libe- 
rality in the donation made by our learned countryman, Dr. 
Dane, to the University of Cambridge, for the advancement 
of American law. And we earnestly hope, that some bene- 
factor of equal liberality will soon be found, who will devote 
a portion of the well-earned fruits of an honorable life to a 
chair for the civil law in that ever-cherished institution. This 
would complete the department of jurisprudence in our uni- 
versity law school, and at once give it the preference over 
every other. 

Need we fortify the argument in favor of this interesting 
and useful study by examples of its fruits? Both England 
and our own country, happily, can furnish them. Great as 
the talents of Lord Mansfield were, he owes no inconsiderable 
part of his professional reputation to the constant use which he 
made of the civil law, particularly in the application of it to 
contracts of a mercantile nature. And who, we may ask, has 
not read with delight and wonder the finished work of Sir 
William Jones above cited; which, however, as every student 
of the civil law knows, and as he himself admits, is nothing 
more than a summary of principles drawn directly from the 
writers in that law; principles, which, though new at that pe- 
riod in England, had been settled for centuries on the conti- 
nent of Europe. And, as that inimitable writer observes,— 
‘in questions of rational law, no cause can be assigned, why 
we should not shorten our own labor by resorting occasionally 
to the wisdom of ancient jurists, many of whom were the most 
ingenious and sagacious of men. What is good sense in one 
age must be good sense, all circumstances remaining, in ano- 
ther; and pure, unsophisticated reason is the same in Italy 
and in England, in the mind of a Papinian and of a Black- 
stone.’ (a) 

In our own country too we can exhibit honorable examples 
of high professional distinction, which has been in some degree 
at least obtained by thisstudy. Among our advocates we may 











(a) Law of Bailments, 14. 
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mention that eminent jurist of the Philadelphia bar, who has 
enriched our law with his able Dissertation on the Jurisdiction 
of the United States’ Courts; and among our judges every 
man will point to the illustrious chancellor of New York, whose 
opinions from the bench, and whose lectures from the univer- 
sity chair are alike imbued with the wisdom of the Roman 
law, skilfully adapted and applied by the native energy of his 
discriminating mind to the interpretation and improvement of 
our own. 

With this strong conviction of the high value of the Civil 
Law—its great utility in our legal studies and its essential im- 
portance in the administering of our own, particularly the equity, 
mercantile, and testamentary law of the several states, and the 
equity, admiralty, and international law as administered in the 
courts of the United States—we cannot but earnestly hope 
soon to see the proper rank assigned to this branch of juris- 


prudence both in our law schools and among our practisers at 
the bar. 


The following list of Roman Jurists is extracted from the 
work first named at the head of this article. 


List of the Principal Roman Jurisconsults, with the number of times 
they are quoted in the Digest, and the number of Fragments, (com- 
monly called Laws) there inserted, which are taken from their 
works. 


1. Jurisconsults anterior to the Age of Cicero. 


No. of Fragments of 

No. of times quoted the Digest, extract- 

No. in the Digest. ed from their works. 
1 P. or C. Papyrius ; ‘ * 


2 Appius Claudius (Decemy ir) . - 
3 App. Claudius Centumanus 
Ccus : : 
4 Cn. Flavius , 
5 P. Sempronius Longus Sophus 
6 Tiberius Coruncanius 
7 Q. Mutius 
8 Sext. Alius Petus Catus 
9 P. Attilius 
10 P. Scipio Nasica 
11 M. Cato 
12 P. Mucius Scevola 
13 M. Manilius 
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No. of Fragments of 
No. of times quoted the Digest, extract- 


No. in the Digest. ed from their works 
14 M. Brutus... : . . 7 , ‘ - 
15 C. Livius Drusus_ . ° , 1 ° , . 
IT. Jurisconsults id the latter period of the Republic. 
16 Cicero . ‘ , . 7 ° ‘ - 
17 P. Rutilius—.. , : ‘ 5 ; ° - 
18 Q. Alius Tubero . 1 : ‘ 
19 Q. Mucius Scevola (Pontiff) . 50 4 
20 C. Aquilius Gallus . ° - - : : - 
21 S. Sulpicius Rufus . ° - 98 , : . 
22 Q. Cornelius Maximus . ; 2 . : - 
23 Antistius Labeo (the ike , 1 . ‘ ” 
24 Granius Flaccus. , 1 ‘ ° ve 
25 /Elius Gallus ‘. : 2 . 1 
IIT. In the time fd J. Ceasar and of augue 
26 A. Offilius . . ° >. ae : ns 
27 A. Cascellius . . . 16 ; ‘ . 
28 Trebatius Testa. - 96 : ° “ 
29 Q. #lius _ — of — 17 : ; “ 
30 Cinna . 3 . ; - 
31 Alfenus Varus : ° - 19 . . 54 
32 Aufidius Namusa . . ‘ 6 ; . “ 
33 C. Ateius Pacuvius . : 1 ; ee 
34 P. Gellius .. ‘ 1 : . ee 
35 Antistius Labeo (the son) . 6541 . . 63 
36 Ateius Capito ° : 7 . ° . 
37 Blesus . ‘ ; ‘ ‘ 1 ‘ : - 
38 Vitellius ‘ ‘ , ‘ 1 ‘ 4 a 
IV. From Tiberius to Vespasian. 
39 Massurius Sabinus ‘ . 220 ‘ , “ 
40 Cocc. Nerva (the father) . 34 ; ; “ 
41 C. Cassius Longinus ; . 160 : ‘ - 
42 Sempronius Proculus’. . 136 . . a 
43 Falcinius (Priscus) . s = . : “ 
44 Fabius Mela ; ; - 89 ‘ . “ 
45 Cartilius , . ‘ 2 : , - 
46 Cocc. Nerva (the son) : so ‘ ‘ = 
47 Attilicinus : ; 27 ; : ‘“ 


V. From Vespasian to Hadrian. 


48 Celius Sabinus - . . a 
49 Pegasus ; ae ; : 7 
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No. of Fragments of 
No. of times quoted the Digest, extract- 


No. in the Digest. ed from their works. 
50 Juvent. Celsus (the father) - 5 ; . ° 
51 Priscus Javolenus +: oe : . 206 
52 Aristo 81 ; , oe 
53 Neratius Priscus 128 ' : oa 
54 Arrianus 6 ° ‘ “ 
55 Plautius . > 4 bed 
56 Minutius Natalis 3 & 
57 Urseius Ferox 4 « 
58 Varius Lucullus 1 « 
59 Fufidius 3 « 
60 Servilius | sea 
VI. Hadrian and Antoninus Pius 
61 Lucius Celsus (the One): 173 . 142 
62 Salvius Julian , . 778 é . 457 
63 Aburnius Valens 4 . . 20 
64 Lelius Felix . 2 . 2 6 
65 Vindius Verus 4 ; ee 
66 S. Cecilius Africanus 3 . 131 
67 Volus. Mecianus 18 . 44 
68 Ulp. Marcellus 256 . 158 
69 Val. Severus 4 ; : 6c 
70 Ter. Clemens 1 nn 
71 Publicius 3 : 6 
72 Pactumeius Clemens 1 ; e 
73 Campanus 2 - “ 
74 Octavenus 23 : : ee 
75 Vivianus 23 , ee 
76 S. Pedius : 60 ; . ec 
77 Tuscius Fuscianus . 1 : é 
Vil. M. Aurelius and Commodus. 
78 Caius or Gaius 4 : . 536 
79 S. Pomponius , 409 ' . 588 
80 Q. Cervidius Scevola 63 . . 807 
81 J. Mauricianus 6 : : 4 
82 Papyrius Justus “ . 16 
83 Papyrius Fronto 4 : = 
84 Claudius Saturninus « 1 
85 Tarruntenus Paternus 1 : 2 
VIL. From Severus to the Gordians. 
86 Callistratus . 6 101 
87 4m. Papinian 153 596 
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No. of Fragments of 
No. of times quoted the Digest, extract- 


No. in the Digest. —_ ed from their works. 
88 Arrius Menander ; : 5 R : 6 
89 Tertullian. , ‘ : 3 ; : 5 
90 Jul. Paulus . . , ie ‘ . 2087 
91 Dom. Ulpian ° ‘ - 20 : . 2461 
92 Venul. Saturninus ; . 4 ; a at ae 
93 Messius : . : ; 1 , 6 
94 Elius Marcianus : : 6 ‘ . 282 
95 Cl. Triphoninus . : <4 ° — 
96 Lic. Rufinus : ; : 1 ‘ - 
97 AEm. Macer ; ‘ : 6c i - 62 
98 Heren. Modestinus ; = 2 5) Se 
99 Florentinus ; j : 6 , —— 

1X. From the Gordians to Justinian. 

100 Hermogenianus . , ‘ . ‘ . Ie 

101 Aurelius Arcadius Charisius . “ - ‘ 6 

102 Julius or Gallus Aquila . ; “ ‘ ‘ 2 

X. Uncertain. 

103 Puteolanus , ; 1 ‘ : “ 

104 Paconius : . ; ; 1 ; : 6c 

105 Furius Antianus : ; 6 ‘ i 3 

106 Rutilius Maximus } ‘ “ ‘ : 1 

107 Antzeus ‘ ‘ 4 1 : ; ce 





Art. IV.—REAL ACTIONS. 


Remarks on the Review of Jackson on Real Actions in the 
second number of the American Jurist. 


[We very cheerfully publish the following remarks of Judge 
Jackson in reply to some parts of the article in our last num- 
ber on his Treatise upon Real Actions. It will no doubt be 
gratifying to our readers to hear what may be said upon both 
sides, in relation to doctrines which admit of a question. ] 





To the Editors of the American Jurist. 


GeENTLEMEN,—I have read with much interest the remarks 
contained in your last number on my Treatise on Real Actions. 
VOL. 11.—NO. I. 9 
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I feel no surprise to find that the learned writer of that review 
differs in some particulars from the opinions that I have ven- 
tured to express. On the contrary, I have reason to be grat- 
ified that he has not found many more objectionable things 
in my book; and indeed the least defensible part of his own 
remarks is the unmerited praise that he is pleased to bestow 
on my humble labors. It is not, therefore, in the spirit of 
hostility or controversy that I propose to answer the reviewer, 
whose good will towards me is not less manifest than his can- 
dor and intelligence; but I write from the same motive which 
I have no doubt actyated him—a sincere wish to have the law 
on this important subject thoroughly examined, and established 
on its right principles. This review contains internal evidence 
of talents and learning which will entitle it to great consider- 
ation with the public ; and it is therefore important, if it con- 
tains anything erroneous, or even questionable, that some of 
the arguments on the other side should be displayed, before 
the opinions of the profession are finally settled on those points. 

It is with these views that I hand to you for publication the 
subjoined remarks on some opinions of the reviewer, on which 
I have the misfortune still to differ from him ; submitting the 
whole to the judgment of a learned and liberal profession, and 
of the authorized expounders of the laws. 

I am, respectfully, your obedient servant, 
Cuas. Jackson. 


The first, and the most important particular in which the 
reviewer differs from me, relates to the writs of entry; and 
the question between us is, how many and which of those 
writs have been adopted in this state. I had supposed that 
all of them were adopted, so far as they were applicable to our 
condition and our wants; and that if any one was omitted or 
rejected in our law, it was solely because the kind of ouster 
on which it was founded was such as could not occur in our 
country. ‘The reviewer, on the other hand, after stating that 
the different writs of entry may probably amount to nearly a 
hundred, expresses his belief ‘that not one half of them were 
ever used in the courts of Massachusetts, or had their sanc- 
tion.’ 

If we follow the mode of computation adopted by the re- 
viewer, I am inclined to think with him, that not one half of 
them have ever been actually used in our courts; and 1 am 
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convinced that even if they have been so used, it would be 
impossible at this time to prove the fact. But this principle, 
if followed out in the manner contemplated by the reviewer, 
would deprive us of many other actions, or rather of many 
other counts and declarations, which have been introduced 
among us since the adoption of our state constitution. For 
example, we had, before the year 1780, adopted the action of 
assumpsit; but I think it very questionable whether precedents 
of that date can be found on the records of our courts, of all 
the different counts on policies of insurance, promissory notes, 
and bills of exchange, which are now in familiar use among us. 
Nor is it necessary, in my opinion, that we should find an ex- 
act precedent for every new case that may occur. Our an- 
cestors adopted the English common law relating to promises, 
and contracts not under seal; and as a part of the same 
system, they adopted the action of assumpsit as the appropri- 
ate remedy for the breach of such a contract. This action 
of assumpsit was one and the same action in all its numerous 
and varying forms; and it was the business of the pleader to 
adapt the declaration to the nature and circumstances of each 
particular case. Ifa case were brought to him on a parol 
contract of a kind that he had never seen before, it might de- 
mand great skill and ingenuity to frame a proper declaration, 
and he might perhaps doubt whether he had made it in the 
most appropriate and technical form; but he would never 
doubt that an action of assumpsit would lie for the breach of 
the promise, although he could find no such case in his books. 

Our ancestors in like manner adopted the English law re- 
specting the right of entry, the right of possession, and the 
right of property, in lands; and as a part of the same system 
they adopted, among other remedies, the writ of entry. This 
action lies for one who has the right of possession; and its 
object is to restore to him that right. It is so framed as to 
‘disprove the title of the tenant or possessor, by showing the 
unlawful means by which he entered, or continues possession.’ 
But the action is substantially the same in all its various forms. 
It is always founded on a right of possession in the demandant, 
and it is the business of the pleader to set forth correctly the 
unlawful means by which that possession has been lost; and 
the different counts that may be necessary for this purpose do 
not probably vary from each other so much as several of the 
counts in assumpsit. It is admitted by the reviewer, and will 
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not be questioned by any one, that we had adopted the writs 
of entry on disseisin, abatement, and intrusion, and some 
others; yet I believe it would be impossible to produce from 
our judicial records precedents of one half of the different 
forms that would be required in those cases. The writ of 
entry on disseisin, for example, may be founded on the de- 
mandant’s own seizin, or on that of his ancestor or predeces- 
sor, and it may be ina his own right, or as a sole corporation. 
Here are four different titles, requiring as many different 
counts; and each of these again will be varied in four ways, 
as the action is brought against the original wrongdoer, or 
against one who has entered by, or under, or after, him. 
There are then at least sixteen counts in the writ of entry on 
disseisin, differing as much from each other as many of them 
do from the count in a writ of entry on abatement. There is 
nearly as great a variety of forms in each of the other four 
actions which it is admitted have been adopted in our practice. 
If, therefore, no count in a writ of entry should be allowed 
without proof that it had been actually used in our practice 
before the year 1780, we must be able to produce from sixty 
to eighty different precedents from our courts in order to 
maintain all that would be included under the five writs above 
referred to. But it certainly would not be contended that 
the writ of entry on disseisin would lie in the per, and not in 
the per and cui; because there happened to be an instance 
of the former, but none could be found of the latter descrip- 
tion, in our ancient records. It being once established that 
the writ of entry is adopted in our jurisprudence, all that is 
necessary to authorize the use of it in any particular case is, 
that the demandant should be able to show a right of possession 
in himself, and the unlawful means by which he has lost that 
possession. ‘Thus when our provincial statute made the father 
heir to his son, no provision was made for his remedy in case 
of being ousted, and most certainly no precedent could be 
found, either in this country or in England, of a writ of entry 
tracing the descent from a son to his father; yet when the 
case occurred, the common writ of entry for an heir, with the 
alterations necessary to adapt it to this new law, was maintained 
in our courts.(a@) So on the death of a tenant pur auter vie, 
our law gives the estate to his heir; and I believe it never was 





(a) See the case of Ames v. Gay, cited in 4 Mason’s Rep. 492. That seems 
to have been a writ of entry on intrusion. 
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doubted that he might maintain a writ of entry for it, though 
no such action was ever brought in England. The variances 
occasioned by the variations in the title or estate of the de- 
mandant, and in the means by which he was ousted, do not 
change the substantial character or nature of the action; and 
if a new kind of estate or title should now be created by the 
legislature, or if we can imagine the right owner to be ousted 
in a manner that had not been heretofore known, he might 
still maintain his writ of entry, which would be modified to 
meet the new and peculiar circumstances of the case. 

It is conceded by the reviewer that the writs of entry on 
intrusion, and ad terminum qui preterut, may be maintained 
in our courts; but he denies that we have adopted the writs 
ad communem legem, in casu proviso, and in consimili casu. 
Yet the title and estate of the demandant, and the injury com- 
plained of, are nearly the same in all these five actions; and 
the several counts do not perhaps vary more from each other 
than a count in assumpsit against the promiser in a note varies 
from a count against an indorser, or a count against the first 
indorser from one against the second. All those five actions 
are provided for the reversioner or remainder-man after an 
estate for life, when the possession is unjustly withheld from 
him after the determination of the particular estate. It seems, 
therefore, almost absurd to say that an action would lie against 
the wrongdoer if he first entered after the death of the tenant 
for life (as in the writ on intrusion), or if the latter had granted 
all his estate and the grantee held over after his death (as in the 
writ ad terminum qui preterit); but that if the tenant for life 
had made a conveyance in fee, the reversioner or remainder- 
man could not maintain any action, neither during the life of 
the grantor nor afterwards. If it be said that the reversioner 
or remainder-man is not without a remedy, because he may 
enter, and then bring an action on his own seizin, I answer 
that the same argument would apply with equal force against 
the writs on intrusion and ad terminum qui preterit. None 
of them are necessary, unless when the demandant has by lapse 
of time or otherwise lost his right of entry ; and when he has 
lost that right, they are all equally necessary. 

So as to the writs of cut in vita and cui ante divortium, no 
one I suppose doubts that the woman, and her heirs, are en- 
titled to the land thus aliened by her husband; and why should 
we doubt that our law has adopted the remedy along with the 
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right. The argument before suggested, that such a convey- 
ance by the husband does not produce a discontinuance, and 
that the woman or her heirs may therefore enter, would banish 
from our practice every writ of entry, except that on disseisin 
in the guibus. Whatever may be the title and estate of the 
demandant, and whatever may have been the manner of the 
ouster, if he has the right of entry, he may always enter, and 
then recover the land by the last-mentioned writ. But when 
his right of entry is barred, and he is driven to his writ of entry, 
common sense requires that he should state the ouster accord- 
ing to the truth of the fact, as he is prepared to prove it; and 
not count on a disseisin, when he knows there was no disseisin, 
but that the entry was made under the deed of the husband 
who undertook to convey his wife’s estate. 

The same remarks apply to the writs dum fuit infra eta- 
tem, and dum non fuit compos mentis. If such alienations are 
voidable by our law, I think the reviewer must indulge us in 
these remedies until he can point out others equally effectual 
and appropriate. 

If we reject all these actions, it must follow, either that we 
have altered the common law, so as to legalize certain kinds 
of ouster; or that we have invented some new remedies for 
these cases. I suppose it will not be contended by any one 
that a tenant in dower, or by the curtesy, may convey the land 
to a stranger in fee; or that a husband can give a good title 
to the land of his wife, without her consent; or that an idiot 
or minor can make a valid conveyance of his own land. If 
not, and if our law in these particulars is like the ancient com- 
mon law, what is the remedy for the party who is ousted in 
any of these modes? Is the writ of right the only action that 
he can maintain, after he bas lost his right of entry? 

As it is clear that we have adopted the three common law 
remedies, viz. the entry to recover the possession, the writ of 
entry to recover the right of possession, and the writ of right 
to recover the right of property, I think the burthen of proof 
rests on those who would confine either of those remedies to 
any certain kinds of ouster, to the exclusion of all the others. 
If then a widow may maintain a writ of entry to recover land 
aliened by her husband, what shall be its form? Shall she 
allege that the tenant entered by disseisin, or abatement, or 
intrusion? ‘The writ of cut in vita, which has been used for 
centuries, is as simple as either of those three writs; and it 
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has the advantage of being true in fact, which the others would 
not be, and of being well adapted to present the merits of the 
case for the consideration of the court and jury: and I do not 
think that it manifests an undue ‘preference for special plead- 
ing’ to require of the demandant to state truly and clearly the 
material facts on which his action is founded. ‘That many of 
these distinctions were formerly overlooked or disregarded in 
our practice, and that the different writs of entry were 
sometimes confounded, I do not doubt; but the same is 
true of various other actions, and indeed of all our plead- 
ings. Yet we have never hesitated to amend our prac- 
tice in these respects, and to correct the errors or supply the 
defects of our system of pleading, as more extensive know- 
ledge, or more accurate attention, has made us sensible of its 
faults. Chitty’s valuable Treatise on Pleading has produced 
avery great and sensible improvement in our pleadings in 
personal actions; and has introduced probably as many and 
great changes in that part of our practice, as would be pro- 
duced in real actions by returning to the simple and accurate 
forms of the common law. 

When, therefore, I stated (p. 11) that ‘many of the ancient 
writs of entry have fallen into disuse,’ and that a great part 
of them ‘will very seldom come into use in our practice,’ 1 
did not mean that any of them were expressly excluded by 
our law, but only that the occasions for some of them would 
seldom occur. I had no doubt then, and I have none now, 
except what I am bound to feel in consequence of the differ- 
ent opinion expressed by the reviewer, that a writ of entry 
would lie in every case in which the party ousted had the right 
of possession; and that its form would vary according to the 
nature of the ouster, and the other circumstances of the case. 

The reviewer seems to have made a similar mistake of my 
meaning as to.pleas in abatement. I did not mean to say that 
any of those contained in my treatise were useless, or disal- 
lowed in our practice; although some of them were less im- 
portant and useful than others. I endeavored to show that 
many of the pleas included under that general appellation 
were essential to the just and legal defence of the tenant; and 
that they were in effect pleas in bar, and ought to be so con- 
sidered and allowed in our courts. How far that opinion is 
maintained, I leave to others to decide. But even as to those 
pleas which apply merely to the form of the writ or count, and 
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do not affect the merits of the action, I cannot think that I 
should have been justified in omitting any that might tend to 
give ‘a more thorough and perfect view of the nature and 
requisites of the different actions.’ This is the most effectual 
method of preventing the frequent use of such pleas; because 
the pleader, being apprised beforehand of the objections to 
which his writ and count might be exposed, would easily avoid 
the faults which give rise to those pleas in abatement. 

There is one other point of some consequence on which I 
have the misfortune to differ from your learned correspondent, 
and that is, the evidence that is necessary and admissible under 
the general issue. He admits that there are some actions 
which have no general issue, ‘strictly and properly so called,’ 
such as dower, and perhaps formedon, and covenant, and debt 
on bond; but seems to believe that to every other action there 
is a general issue ‘ proper to deny the whole fact in the de- 
claration.’ It would perhaps be more accurate to say, that 
the general issue is usually so contrived as to deny or traverse 
the most material point, or gist, of the action; as in debt on 
simple contract, nil debet, in assumpsit, non assumpsit, in a 
writ of entry, that he did not disseise, abate, intrude, &c. If 
there were any instance in which one general plea would put 
in issue every material fact in the declaration, one would ex- 
pect to find it so in the common action on the case. In that 
action the plaintiff’s complaint is founded on a train of facts, 
all of which together constitute his case, or his grievance; and 
however numerous and complicated they may be, they form 
but one wrong or injury, and one gist of the action. Of course 
the general plea by the defendant, that he is not guilty of the 
premises laid to his charge, puts in issue the whole gist of the 
action. But if such an action were brought by one as exe- 
cutor, and the defendant should plead the general issue, he 
could not on the trial deny the plaintiff’s right to sue as exe- 
cutor; although this is a material fact and absolutely essential 
to the plaintiff’s right to recover. (11 Mass. Rep. 313, 
Langdon et al. admrs. v. Potter.) So in a common writ of 
entry on disseisin, the plea of non disseisivit puts in issue the 
gist of the action, to wit, whether the demandant or his ances- 
tor were seised and disseised as alleged in the count. But if 
such an action were brought by one as heir, and the tenant 
should plead the general issue, he could not on the trial deny 
the plaintiff’s right to sue as heir. The reason is the same 
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in both cases ; and the authorities are as strong in the case of 
an heir bringing a real action as of an executor bringing a 
personal action. 

As to the writ of right, 1 am aware that the practice has 
been sometimes irregular; and that the seizin relied on by the 
demandant has been in some cases considered as put in issue 
by joining the mise in the common form. But whoever will 
examine the cases and precedents on this point I think will 
admit that this is not less opposed to authority than to princi- 
ple. Iam supposed to have too great a respect for the an- 
cient rules and forms of pleading; but I certainly would not 
carry this respect so far as to prevent the tenant from travers- 
ing the seizin relied on by the demandant, merely because he 
cannot do it in the very words prescribed and used in the time 
of Edward III., and cannot tender the demi-mark to the king. 
If it be a part of the common law that the seizin may be put 
in issue, and if this cannot be done in the precise manner for- 
merly adopted in England, it is the business of the pleader to 
do it in such manner as is consistent with our law and practice. 
This is what I have attempted; and I did it, as I supposed, 
with the least possible deviation from the ancient forms. Ifa 
better form should be proposed, I should cheerfully adopt it ; 
but I could hardly feel warranted to alter the whole nature of 
the plea, and to require the demandant to prove his seizin 
when the tenant does not deny it, but only undertakes to prove 
a better title in himself. ‘The cases and authorities which 
speak of giving everything in evidence upon the mise joined, 
must, I apprehend, be understood of everything which the 
tenant may wish to prove in order to show his better title to 
the land, which is the only point involved in that issue. But 
if the demandant or his ancestor have not been actually seized 
within the time of limitation, the demandant cannot inquire 
into the tenant’s title. This, therefore, is a preliminary tn- 
quiry, which may be presented in some form or other. _Lit- 
tleton, L. 3, c. 8, § 514, states expressly that, in the case 
there mentioned, if the mise had been joined without praying 
an inquiry as to the seizin of the demandant’s ancestor, the 
grand assize should have inquired only of the mere right, and 
not of the possession or seizin. 

The reviewer considers it a violation of principle to hold, 
that the tenant, by pleading that he did not disseise, admits 
that he ousted, the demandant. But I think that a little more 

VOL. II.—NO. I. 10 
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reflection would have shown him that this rule is supported as 
clearly by principle, as it certainly is by authority. The 
tenant, by pleading the general issue, admits that he is in pos- 
session of the freehold. (4 Mass. Rep. 444. 7 Mass. Rep. 
384.) If he were not so, it would be absurd and useless for 
him to dispute the demandant’s title. ‘The next question is, 
whether he acquired that possession in the manner suggested 
in the count. If he did not, he should make a plea, falsifying 
the entry as alleged, and showing how he did enter. (6 Mass. 
Rep. 419.) If he had in fact entered under a conveyance 
from A B, it would be absurd to require him to answer as for 
a disseisin committed by himself. . But if he did acquire 
the possession in the manner set forth in the count, as, for 
example, by his own entry on the demandant, it behoves him 
to show that he had a right to do so; that is, that the entry, 
which he actually did make, was not a disseisin. This he 
undertakes to do under the plea of non disseisivit. Thus in 
actions on the case, and of trespass, the plea of not guilty does 
not necessarily mean that the defendant did not do the act 
complained of, but means only that he did not commit any 
injury. In the assize of novel disseisin, the general issue is 
that he ‘ nullam injuriam seu disseisinam prefato D. de pre- 
dicto tenemento fecit.’ This does not deny that he entered, 
but contends that he committed no wrong or disseisin in so 
doing ; and this is precisely the import and effect of the gen- 
eral issue in the analogous case of the writ of entry on dissei- 
sin. ‘The reviewer seems to think that this point was first 
settled in the case of Stevens v. Winship, (1 Pick. Rep. 318) 
or perhaps in that of Higbee v. Rice (5 Mass. Rep. 344). I 
believe, on the other hand, that it is the common learning of 
the country ; and that the doubt arose in the two cases last 
cited from the circumstance which the reviewer thinks could 
not make any difference, to wit, that they were both of them 
actions between co-tenants. As to joint-tenants and copar- 
ceners, it is a general rule that the possession of one is the 
possession of all; and it was accordingly argued in those two 
cases that the possession of the tenant in the action did not 
prove any ouster of the demandant. ‘The only answer was, 
that this point was not in issue, and therefore the demandant 
was not bound to prove it. As to the general proposition in 
common cases, to wit, that on a plea of non disseisivit the 
tenant admits the entry as set forth in the writ, and undertakes 
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to justify it, it is distinctly and necessarily implied in the opin- 
ion of Chief Justice Parsons in the case above cited from 6 
Mass. Rep. 419; and has been tacitly acknowledged in every 
other case that I know of. 

On the subject of voucher, the reviewer agrees with me that 
it has been used, at least for some years past, merely as notice 
to the warrantor of the pendency of the suit, and to conclude 
him by the judgment; but he thinks that in some cases which 
occurred before the year 1774, the tenant was allowed to re- 
cover over in value against the vouchee. I can only say that 
I have never heard of any such judgment, excepting in the 
case of a common recovery as mentioned by me (p. 14). It 
is expressly stated by Chief Justice Parsons, in 2 Mass. Rep. 
438, that the recovery of a recompense in value by voucher 
has never been practised in this state; but that the immemorial 
usage has been to recover damages in a personal action of 
covenant on the warranty; and I did not know that this opinion 
had ever been questioned. 

As to the nature and effect of the general issue in the action 
of waste, as there was but one case cited in support of the 
opinion which I opposed, and that opinion appeared to me 
unfounded in principle, and contrary to the general under- 
standing in the ancient books, I thought I might without pre- 
sumption question the authority of that single case. Those 
who have seen much of Serjeant Lutwiche’s book, especially 
if they have read it with the caustic remarks and criticisms of 
Nelson, will not perhaps think it quite incredible that the 
court as well as the adverse counsel should be willing to lose 
a little time in sending for the deeds, rather than to waste it 
in listening to the Serjeant’s reasoning; or that he should have 
thought that they yielded to his argument, when their only 
object was to avoid hearing it. 

As to the treble damages, and the forfeiture of the place 
wasted, I was lately engaged in a discussion with a friend on 
that subject, which was dropped upon hearing that there were 
two late decisions of the Supreme Court which had settled 
the question. One of them was against a tenant in dower; 
and the court awarded judgment for the place wasted, and 
single damages, on the ground that our statute 1783, c. 40, 
having made provision for the case, must be deemed to have 
repealed all prior laws relating to it; and as that statute speaks 
only of ‘the damages assessed,’ &c. the court could not un- 
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derstand it to mean treble damages. The other action was 
that of Sacket v. Sacket (5 Pick. Rep. 191), which was not 
published when I first heard of it. From that report it ap- 
pears that the court, as well as the counsel, took it for granted 
that on a recovery for waste against a devisee for life, the 
plaintiff would have judgment for the place wasted. The re- 
porter says nothing of the treble damages, there being no 
question raised on that point; but I am informed that it was 
considered by all as the settled law, that the plaintiff would 
also be entitled to the treble damages. As we have no statute 
provision on this subject, we have no other rule than that of 
the English law as it was at the time of the emigration of our 
ancestors; and as we rely on that law for the right to bring 
the action, and for the forfeiture of the place wasted, we must 
follow the same law in the assessment of the damages. 

The reviewer objects to what he calls ‘the slovenly semi- 
barbarous expression, in a plea of land;’ and seems to con- 
sider it as the invention of some ‘cautious attorney’ in Massa- 
chusetts. Whatever may be thought of the aptness or propriety 
of the phrase, it certainly did not originate in Massachusetts, 
although it is, I believe, in common use here. The English 
forms do not permit the introduction of any such phrase, either 
in their writ or declaration. The writ is ‘Precipe 4 quod 
reddat B centum acras terre,’ &c., and the count is, ‘ B petit 
versus /1 centum acras terre,’ &c.; but when there is any 
occasion to give a name to the action, either in the course of 
pleading or otherwise, it is called ‘placitum terre,’ a plea of 
land. ‘Thus the original writ in the action of debt is, ‘ Pre- 
cipe A quod reddat B centum libras legalis monete,’ &c., and 
in the count it is said that the defendant was summoned to 
answer to the plaintiff ‘de placito quod reddat er centum libras,’ 
&c., or that B complains against A ‘de placito quod reddat et 
centum libras,’ &c.; yet whenever it is necessary to give a 
name to the action, it is always called ‘ placitum debiti.’ Ac- 
cordingly in Rastel’s Entries 289, there is a writ of error on a 
judgment in a writ of entry; and in the certiorari it is said— 
‘volentes certis de causis certiorari, utrum T B fecerit aliquem 
attornatum versus predictum R B in placito terre, ac utrum 
idem R B fecerit &c. in eodem placito:’ and in the original 
record in the same case, the entry of the warrants of attorney 
is, ‘Ft B ponit loco suo 4 P versus T B de placito terre;’ 
and, ‘ T' B ponit loco suo R H versus R B de placito terre.’ 
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So in the ‘ Fet assavoir’ subjoined to Feta (p. 446), it is said 
that ‘ chescun play que est plede en la court le Roy ou ceo est 
de terre, ou de trespass.’ ‘The same phrase is used in the 
more modern books; as in 1 Hale’s Hist. Com. Law, 228, 
and Finch’s Law, 261. ‘The latter writer, than whom there 
is none more distinguished for the accuracy and exactness of 
his definitions, uses the phrase repeatedly as the appropriate 
name of what we commonly call real actions. If these cita- 
tions, the number of which might easily be increased, do not 
prove the propriety and elegance of this expression, (to which, 
however, I can see no possible objection,) they may at least 
serve to exonerate the lawyers of Massachusetts from the sus- 
picion of having invented it. 

The count for the minister of a parish, in which he claims 
the land ‘as the right of the said parish,’ and alleges the seizin 
accordingly, conforms to the English precedents in the like 
cases. ‘The parson claims the land ‘ut jus ecclesia,’ &c., and 
alleges that he, or his predecessor, ‘ furt seisitus de messuagio 
predicto cum pertinentius in dominico suo ut de feodo, in jure 
ecclesie sue predicte, &c. (Rast. Ent. 419, 593.) And it 
is settled in this state, as in England, that ‘the minister hold- 
ing parsonage lands in fee-simple, holds them in the right of 
his parish ;’ and that ‘in all legal proceedings he must claim 
them in the right of his town, district, precinct, or church.’ 
(2 Mass. Rep. 502.) 

I must omit some remarks which I had proposed to make 
on some points of less importance which are noticed by the 
reviewer, lest I should occupy too much of your valuable jour- 
nal; but I beg leave to add a few words on the general scope 
and object of my treatise. I was well convinced that the sys- 
tem of real actions established by the common law needed only 
to be known, to be universally approved ; and though I cer- 
tainly did not expect fully to develope all its parts and pro- 
portions, nor to present a complete system of the pleadings, I 
hoped at least to do so much as should attract attention to the 
subject, and to point out the way in which the study might be 
further pursued. When Sir William Jones published his 
essay on the law of bailments, although much of what he wrote 
was new to the greater part of his readers, at least in the form 
in which he»presented it, yet it was at once perceived to be 
founded on the acknowledged principles of the common law, 
and to be fairly deducible from those principles. Thus the 
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fruits of the sagacity, the logical acuteness, and the experience, 
of the Roman lawyers were transferred to England ; and the 
substance of Sir William Jones’s essay was universally recog- 
nised as law in Westminster Hall, as much as it had ever been 
at Rome or at Constantinople. I have not the presumption to 
compare anything of mine with the truly classical and elegant 
essay on the law of bailments ; but when attempting to render 
a service of a like kind to the profession in this country, I was 
encouraged by the consideration that my sources of informa- 
tion were not the opinions of foreign jurists, but the authentic 
records of the common law, which required only to be clearly 
and plainly expressed, and needed no confirmation from any 
argument of mine. The founders of the English system of 
real actions were not probably inferior in sagacity and logical 
acuteness to the Roman lawyers; and that system was gradu- 
ally matured by the experience of several centuries. It is 
distinguished no less by its completeness as a whole, than by 
the symmetry of all its parts, each serving to illustrate and 
support every other. In order to do justice to the subject, or 
even to make it generally understood, it was necessary to dis- 
play many parts which would seldom come into use in our 
practice. ‘This has given to the pleadings in my treatise an 
appearance of complexity, and even of novelty and strange- 
ness, which I am satisfied would vanish upon a more careful 
examination. ‘The substantial rules of pleading,’ as Lord 
Mansfield says, ‘are founded in strong sense, and in the 
soundest and closest logic ; and so appear, when well under- 
stood and explained.’ Our ancestors might have abolished 
all distinction between the different kinds of ouster, and allow- 
ed the demandant in all cases to allege merely that the tenant 
deforced him. But as long as we retain the writ of entry, 
‘which disproves the title of the tenant or possessor, by show- 
ing the unlawful means by which he entered, or continues pos- 
session,’ good sense and sound logic require that the de- 
mandant should state the entry as he expects to prove it; and 
in such a manner that, when proved, it will maintain his action. 

It was, therefore, with much regret that I read the remarks 
of your learned correspondent on what he considers the unne- 
cessary multiplication of counts and pleas, and the undue re- 
gard to technical nicety, and preference for speeial pleading, 
contained and manifested in my treatise. I regret it as tend- 
ing to excite among the younger members of the profession 
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an unfounded and unjust prejudice against this branch of our 
law, and an aversion to the study of it. I have shown that in 
every case in which the English ejectment would lie, the de- 
mandant might enter and bring an action on his own seizin ; 
and that this is a more simple, as well as a more effectual and 
complete remedy than the ejectment. Thus far, therefore, 
my book will certainly not tend to increase the prolixity and 
technical nicety of pleading. And when a case shall occur 
in which the right of entry is lost, so that the demandant can 
have no writ of entry without stating accurately and truly the 
original entry by which he was ousted, I think he will not 
complain of me for having attempted to present him with a 
count adapted to his case. 


Art. V.—DAMAGES ON BILLS OF EXCHANGE. 


1. Considerations upon the Expediency of Abolishing Dama- 
ges on Protested Bills of Exchange, and the Effect of Es- 
tablishing a Reciprocal Exchange with Europe: To which 
are annexed the Report made to the House of Representa- 
tives of the United States, March 22, 1826: and an Ex- 
amination into the Nature and Operation of Bills of Ex- 
change. New York. 1829. 8vo. pp. 67. 


2. Strictures on Professor M‘Vickar’s Pamphlet, entitled, 
‘ Considerations upon the Expediency of Abolishing Dama- 
ges on Protested Bills of Exchange, and the Effect of 
Establishing a Reciprocal Exchange with Europe. By 
Pusticota. New York. 1829. 8vo. pp. 45. 


Brits of Exchange form one of the peculiar and most useful 
instruments of modern commerce. The remarkable uniform- 
ity and general equity of the laws by which they are regulated 
in the greater part of the commercial world have increased 
their value. ‘They have everywhere been the peculiar favor- 
ites of the law, and for the encouragement of trade have re- 
ceived privileges which are given to no other writings. In 
the United States the general law merchant on this subject 
has not been materially changed, except in one particular, the 
damages on protested bills. 
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In Great Britain and France the holder of a protested bill 
can recover of the drawer the sum specified in the bill, ex- 
penses of protest, &c. and re-exchange, that is, the exchange 
on the amount of the bill at the place where it is payable upon 
the place where it is drawn. The endorser is also liable to 
a similar extent. ‘The French commercial code has the fol- 
lowing provisions on this subject. 

Re-exchange is effected by redrawing. 

A redraft is a new bill of exchange, which the holder draws 
upon the drawer or one of the endorsers, by means of which 
he reimburses himself for the principal of the protested draft, 
his expenses, and the new exchange which he pays. 

The re-exchange is regulated with regard to the drawer by 
the course of exchange between the place where the bill was 
payable and the place where it was drawn. 

It is regulated, as it respects the endorsers, by the course 
of exchange between the place where the bill was delivered 
or negotiated by them and the place where the reimbursement 
is made. 

The redraft is accompanied by an account of the redrawing. 

This account contains— 

The principal amount of the protested bill ; 

The expenses of protest and other lawful expenses, such as 
bank commission, brokerage, seal, and postage. 

It specifies the name of the person on whom the redraft is 
made, and the rate of exchange at which it is negotiated. 

It is certified by an exchange broker. 

In places where there is no exchange broker it is certified 
by two merchants. 

It is accompanied by the protested bill, the protest, or an 
authenticated copy of it. 

When the redraft is made on an endorser it is also accom- 
panied by a certificate stating the course of exchange between 
the place where the original bill was payable and the place 
where it was drawn. 

Several accounts of redrawing cannot be made on account 
of the same bill. 

The account of redrawing is reimbursed from one endorser 
to another respectively, and finally by the drawer. 

Re-exchanges cannot be accumulated. Each endorser is 
liable for only one, as well as the drawer. 

Interest on the principal of a bill protested for non-payment 
is calculated from the day of the protest. 
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Interest on the expenses of protest, re-exchange, and other 
lawful expenses, is due from the day of the legal demand. 

Re-exchange is not due, if the account of redrawing is not 
accompanied by the certificates of exchange brokers or mer- 
chants prescribed by the art. 181. (a) 

In England the holder of a protested bill is entitled to re- 
cover the principal sum specified in the bill, and interest on it 
from the time when it would have been regularly payable, the 
incidental expenses of notice and protest, and the re-exchange. 
It is held in England, that where a bill is returned to the 
drawer through the hands of several endorsers in different 
places, he is liable for the re-exchange on every return. ‘This 
makes a material difference between the English and the 
French law. 

Throughout the United States and the British American 
colonies an entirely different mode of settling the damages on 
dishonored bills has been adopted. In addition to the amount 
of the bill at the par of exchange, an additional sum under the 
name of damages is added, varying in the different states from 
one to twenty-five per cent. on the amount of the bill, accord- 
ing to the place on which it is drawn. ‘The value of the bill 
is in most of the states calculated by the rate of exchange at 
the time of its return on the place where it was made payable. 
The holder also usually recovers interest and expenses. 
Though in some of the states the damages are in lieu of all 
the expenses and sometimes of the interest. 

The nature and extent of this variation from the general 
law of bills may be estimated from the following extract from 
the pamphlet first named at the head of our article. 

‘ Statement of a Bill drawn in the United States on Europe, and re- 
turned under protest for non-acceptance, or non-payment—the cur- 
rent rate of Exchange when the bill is returned and payment de- 
manded in the United States being 8 per cent. 


RULE OF PHILADELPHIA. 


ABillof . ‘ . - £1000 

Costs protest. ° , 1 0 0 

Damages 20 per cent. - 200 0 0 
1201 0 0 

Exchange 8 per cent. : % 1 7 


1297 1 7 (equal to $ 5764.79) 





(a) Code de Com. L. I. t. 8, s. 13. 
VOL. II.—NO. I. 11 
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RULE OF BALTIMORE. 


A Bill of , : -£ 1000 

Protest and postages . , 22 0 
1002 2 0 

Damages 15 per cent. . . 150 0 0 


Interest on £1002, from 6th 
Oct. supposed date of non- 
payment, to 15th Nov. sup- 
posed date of settlement, 


40 days, at6 percent. . 613 7 
115815 7 
Exchange on £1158 15 7, at 

Spercent. . : . 92 14 0 
1251 9 7 
RULE OF VIRGINIA. — 

A Bill of ° . . .& 1000 
Costs protest, &c.  . ‘ 22 0 


Damages 15 per cent. - 150 0 0 
Interest on £1000, from date 

of protest until demanded, 

suppose 40 days at 6 per ct. 613 3 


1158 15 3 
Exchange 8 per cent. ° 9214 0 
1251 9 3 
Convertedinto Currency at334 417 3 1 
1668 12 4 
RULE OF CHARLESTON. §=—————— 
ABillof . ° ; . £1000 
Cost protest . ° . es ¢@ 
Damages 15 per cent. - 150 0 0 
Interest from date of protest 
for non-payment until de- 
manded, suppose 2 months, 
at 7 per cent. : : 1113 4 
Exchange on £1000 at8 perct. 80 0 0 
1242 13 4 


RULE OF NEW ORLEANS. ~ 
A Bill supposed to be purchas- 
ed at4 percent. premium for£ 1000 
Return the premium received 40 0 0 
Damages 20 per cent. . . 200 0 0 


1240 0 0O 


(equal to $ 5562.13) 


(at $ 35 per £L. equal 
to $5562.06) 


(equal to $ 5522.96 ) 


(equal to $ 5511.11) 
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RULE OF SAVANNAH, BY A 


LATE LAW. 
A Bill of . ; ‘ .-£ 1000 
Protest and postages . ; 22 0 
Banker’s commission ‘ 10 0 0 
1012 2 0 
Interest from date of protest 
until demanded, 45 days, at 
5Spercent. . ee 
1018 8 6 


Exchange 8perct.on£10122 8019 4 
Damages 10 perct.on £1000 100 0 O 


1199 7 10 (equalto $ 5330.63) 
RULE OF NEW YORK.* a 


A Bill of : : .£ 1000 
Damages 10 per cent - 100 0 0 
1100 0 0 
Exchange 8 per cent. ° 88 0 0 
1188 0 O (equal to $5280) 
RULE OF BOSTON. ee a comemnnel 
A Bill of . ° .£ 1000 
Damages 5 per cent. : 50 0 0 
1050 0 0 
Exchange 8 per cent. ; 80 0 0 
1130 0 0 


Interest on £1000, 40 days, 
at 6 per cent. . 613 4 


1136 13 4 (equal to $ 5051.95) 











Recapitulation of the sums which the holder of a Bill of Exchange 
of £1000 sterling, drawn in the United States on Europe, and 
returned under protest, is entitled to receive in the principal cities 
of the United States on presentation and demand of payment. 


Philadelphia, : ° é d - $5764.79 
Baltimore, . ‘ ‘ . ° : 5562.13 
Virginia, ° , ° ; : 5562.06 
Charleston, x a , ‘ 5522.96 
New Orleans, ; ‘ ‘ ‘ 5511.11 
Savannah, . ; : ; ; , 5330.63 
New York, . , ; : ‘ ‘ 5280 
Boston, , : : ‘ . ; 5051:85 ” 
pp. 6, 7. 





* This calculation is founded on the new law, which was to have gone into 
operation on the Ist of the present year. 
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The object of the pamphlet from which we have made this 
extract is to show the expediency of abolishing arbitrary dam- 
ages on bills, and introducing a system of the same kind as 
that in use in France and Great Britain. The pamphlet is 
well written, and apparently by one who is master of the sub- 
ject in all its details. 

Several questions of great interest to the commercial com- 
munity are involved in this subject. Is the want of uniformity 
in the law on this subject in the different states an evil? If 
so, in what manner can it be best redressed? Is it desirable 
to make the damages uniform, or to abolish them entirely ? 
Has Congress any constitutional authority on the subject? 

That the want of uniformity is in itself an evil will scarcely 
be questioned. ‘The injustice which frequently arises from it 
is placed in a strong light in the following extract from Mr. 
Verplanck’s Report, which is appended to the Considerations. 


‘A bill on London for £1,000, when exchange is ten per cent. 
advance, costs, in the United States, about 4,888 dollars. It is 
dishonored, and the antecedent parties are all solvent, but the 
value to the holder depends upon the part of America in which it 
was drawn or negotiated. If he has to look to a Providence 
drawer or endorser, he would, at that rate of exchange, get what 
his bill originally cost him, and no more; but, if to one at New 
York, his bill is worth 5,866 dollars, or a fifth more ; and so as to 
other places and other states of exchange. This irregularity 
alone is no small inconvenience, when it is considered how bills 
pass from hand to hand, and from city to city, in the multifarious 
concerns of our internal and foreign trade. 

‘But, besides this, there may arise, and there have actually 
arisen, within the last few years, many cases of positive injustice 
and hardship. It is a general principle of law, recognised by the 
local statutes, and by courts, that the lex loci of the place, not 
only where the bill was drawn, but also where it was endorsed, 
governs the computation and allowance of damages on bills, as to 
each several party; because each successive endorsement is not a 
simple transfer, but a new and substantive contract, to which the 
law of the state where it was entered into attaches all the legal 
consequences of its particular legislation. (See Slacum v. Po- 
mery. 6 Cranch Rep. 221. Winthrop v. Pepoon. 1 Bay S. 
Car. Rep. 469.) 

‘Hence, a foreign bill, which has passed from New Orleans, 
through Boston, to New York or Philadelphia, may have a differ- 
ent value, as against each successive party. 

* Taking the former supposition of exchange on England, being 
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ten per cent. advance, a Providence merchant may, on the return 
of a bill endorsed by him, settle it, at what he received for it, or 
at 4,888 dollars for the 1,000 pounds sterling; and then claim of 
the New York drawer, or prior endorser, payment on the princi- 
ples of the New York law; whereby he would receive about 977 
dollars more than he had paid. 

‘Reverse the case, and suppose bills on England to be at twen- 
ty-five per cent. discount, to which price they nearly fell some 
years ago, during the bank restrictions in Great Britain, whilst 
our banks paid in specie. In this case, when a bill of 1,000 
pounds on England, originally bought for3,333 dollars, was drawn 
in New Orleans, or one of the adjoining states, and negotiated in 
New York: on its return, the New Yorker could take up his bill 
for 4,000 dollars, and then compel the southern drawer to pay the 
price of the bill at par, with 20 per cent. damages, thus receiving 
1,334 dollars more than he paid. The damages which the New 
Yorker would pay would be but 666 dollars, while those of the 
southern merchant would be about 2,000 dollars. If, under the 
same state of foreign exchange, this bill had passed through the 
hands of a Boston merchant, and been endorsed by him, on its 
return, under the present law of Massachusetts, on paying 3,498 
dollars, with the legal interest of his state, he might, at his option, 
claim 4,000 dollars, with interest, from the New Yorker, or about 
5,333 dollars from the drawer. 

‘ These may serve as examples of the numerous and frequent 
incongruities and hardships arising from the present state of the 
law, and they are such as can be cured only by general legisla- 
tion, being evidently not within the power of the state legislatures 
to remedy. 

‘It is, moreover, to be observed, that, in some of the states, 
the existing law or practice has reference to the nominal par of 
exchange, as fixed by the laws of the United States. Now it is 
certain that, without any reference to the demand for bills, or 
their price, within a few years the currency of our commercial 
ports has fluctuated in comparative value to those of other coun- 
tries, a fourth or a fifth above or below the nominal par. It is, 
therefore, evident, that, whenever any contract or responsibility, 
depending on the value of any foreign currency as compared with 
our own, it is to be estimated at a fixed and arbitrary rule, fre- 
quently varying widely from the truth, injustice as well as uncer- 
tainty, can never fail to ensue; the operations of commerce must 
be so far shackled or impeded, and the obligations of these con- 
tracts must be exposed to constant violation, though not in form, 
yet certainly in substance. 

‘Recent events in the commercial world, which this is not the 
place to detail, have afforded many and striking illustrations of 
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the mischief caused by the defects or errors of this part of our 
jurisprudence.’ pp. 62—64. 


Is it desirable to effect a uniformity by abolishing damages 
on protested bills altogether, or by introducing a uniform rule 
for the whole country? The writer of the Considerations, as 
well as Mr. Verplanck’s report, advocate the former course, 
and are in favor of regulating the amount to be recovered of 
the drawer and endorsers by the re-exchange. The Report 
says,— 


‘When a merchant in New York draws on his debtor in Lon- 
don or on a merchant there with whom he has mutual dealings, 
a bill in favor of another person for a certain sum in pounds ster- 
ling, and receives for this bill its current value in dollars, the 
object of the buyer of the bill is to receive this sum in sterling 
currency in London, and the drawer and every subsequent en- 
dorser is responsible to the last holder, that if he uses due dili- 
gence it shall be so paid. Whenever, therefore, it happens that 
such a bill is refused payment, the actual loss sustained is not the 
mere face of the bill calculated in dollars at the nominal par, but 
what would be the value of the amount of its contents in London, 
if paid when at maturity. If that value be made good to him, the 
holder can have no reason to complain, since he is not exposed 
to suffer any damages, direct or indirect. If, then, the law au- 
thorizes and enables him to replace the sum which he expected 
to receive from his bill, upon the spot, and without delay, by the 
sale of another bill upon New York, drawn on those liable to him 
as the drawers, or prior endorsers there, he can have no ground 
of complaint. 

‘For instance: If he have paid 4,000 dollars at New York for 
1,000 pounds payable in London, and if, on the dishonor of the 
bill, he can immediately raise his 1,000 pounds, with all other 
expenses attending the protest, by redrawing a bill for 4,400 dol- 
lars, on the drawer or some well known endorser of the original 
bill in New York, and by selling this bill in London, the agree- 
ment is substantially executed whenever the redrawn bill is paid 
in America. 

‘If, however, it should not suit the convenience of the party 
actually to redraw, which it very frequently may not be in his 
power to do, then, on the same principle, it appears perfectly 
just that he should be entitled to receive for his dishonored bill, 
from those persons who may be responsible upon it, a sum sufli- 
cient to have made it good at the time and place of payment, 
with all necessary charges; that is to say, he ought to receive on 
demand the amount for which he might have redrawn. 
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‘This rule is founded in the strictest equity, and it has the 
sanction of long and (with the exception of the present and for- 
mer colonies of Great Britain) universal commercial usage. 

‘Such is the law.and the commercial usage of England with 
other countries, as laid down in the books and adjudged cases. 
(See Mellish v. Simeon, 2 Hen. Blackstone, 378. De Tastet v. 
Baring, 11 East, 265. Chitty on Bills, 541, &c.) The French 
Commercial Code adopts the same principle, and regulates, with 
great minuteness, the mode and form of redrawing. (Code de 
Commerce, Lib. I. Tit. viii. § 13. Du Rechange. ) 

‘In fact, this principle is the only one which can perfectly, and 
under all circumstances and fluctuations of exchange, secure any- 
thing like a fair compensation of the loss sustained by the holder 
of a dishonored bill, without the hazard of one party being some- 
times but partially paid, or the other oppressed with the payment 
of unequal and ruinous damages. 

‘The only objection which occurs to this rule, is the apparent 
uncertainty of it, and the litigation it might be supposed likely to 
cause. The short and decisive answer to this objection is, that 
the experience of the commercial nations of Europe for two cen- 
turies has found it quite otherwise. It may be added, too, that, 
in those of our own states, where an allowance in the nature of 
re-exchange is made, besides damages, whatever hardships or 
inequality may have arisen from the rule, there never has been 
any difficulty or uncertainty in satisfactorily settling the rate of 
exchange between the parties. In fact, the course of exchange 
in commercial countries is so public and well known, that there 
can very rarely be any difficulty in ascertaining the amount of 
re-exchange. 

‘If this principle be adopted, no valid reason appears why ar- 
bitrary damages should be added. If provision be made for the 
substantial fulfilment of the engagement of the seller of the bill, 
and if he acted in good faith, the requiring any additional sum as 
a mulct or penalty for the failure of some other person, is useless 
and unjust, and, as recent examples in some of our cities have 
proved, may be of the most dangerous consequences, and overturn 
the credit of many a fair trader who had made the amplest ar- 
rangements to meet all his engagements. 

‘If, however, it should be thought that the imposing additional 
damages would be of no use, on the ground of policy in prevent- 
ing, or at least checking, the drawing bills without funds, for the 
mere purpose of temporary accommodation by their sale, in this 
case a per centage on the amount drawn, might be allowed, as 
liquidated damages for probable or possible consequential injuries 
arising from the failure of the engagement, never to be recovered 
on any bona fide transaction, but only when the drawing of the 
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bills might be viewed as fraudulent, and without any reasonable 
probability, at the time, of their being honored; and whenever 
such damages are claimed, the burden of proof of the fraudulent 
intent must of course be placed upon the holder or plaintiff.’ 
pp. 64—66. 

‘A rule somewhat differing from that of re-exchange has, how- 
ever, been proposed, and in part reduced to practice, in some 
parts of our own country, which is far less liable to these objec- 
tions. It is that recently enacted in Massachusetts. It seems 
to have grown out of a local or occasional usage among merchants 
of making good returned bills by providing, in the place of the 
dishonored bill, a new one in place of it, of better credit. In 
adopting this custom as a legal rule, it has been enacted that the 
drawer or endorser shall be liable for the contents of a protested 
bill, (not at the nominal par,) but at the current rate of exchange 
at the time of demanding payment from the drawer or endorser. 

‘As long as the rate of exchange between two cities is station- 
ary, or subject only to slight variations, this rule would not in 
effect materially differ from the principle of re-exchange; and a 
calculation on either principle, would produce nearly the same 
result. 

‘But the practical difference is this: according to the re-ex- 
change, the value of the bill is computed at the time and place 
of non-acceptance, or refusal of payment, which is the true worth 
of the bill to the holder, and all that the drawer meant to pay or 
assign to him. If that should be made good he loses no- 
thing. Now, if, in place of this the bill is to be computed 
at the rate of exchange which may exist at the date of its 
return to the place where it was drawn or negotiated, (an inter- 
val of one, two, or three months,) the parties are compelled to 
take the chance of the fluctuations of the money market, which, 
without any very uncommon occurrence, may vary four or five 
per cent. one way or the other. It is also subject to variations 
and uncertainty, as between the drawer and several endorsers, 
according to the rate of exchange at the several times, and (it 
may be) at the different places where payment is demanded. 
So far as this takes place, it is a deviation from the strict equity 
of the contract, and therefore, though this principle of liquidation 
approximates so nearly to equity and good policy, as that, prac- 
tically, few serious inconveniences will result from it, yet, as it 
is but partially established, and as the other rule is free even 
from these objections, in establishing a general and permanent 
legislation on this subject, the latter ought to be preferred. 

‘The doctrine of re-exchange derives moreover an additional 
recommendation from another consideration: that it is already 
embodied in the law-merchant, and commercial usages of Eng- 

















1829. } Damages on Bills of Exchange. 89 


land, France, Holland, and the rest of the commercial world; 
and that, in conforming our law to theirs, while we place our 
merchants on a footing of perfect reciprocity with those of Eu- 
rope, we shall not only contribute to the desirable object of in- 
creasing the uniformity of commercial law, but shall find all the 
legal principles and the modes of business fixed by legal regula- 
tions and decisions, and the well understood and long practised 
customs of trade. 

‘If any damages whatever should be allowed, they ought 
to be low, and to be considered not at all in the light of a mulct 
or penalty, but as a fixed commutation for commissions, pro- 
test, postage, and other trouble or expenses consequent on 
the disappointment. They should not, therefore, exceed five 
per cent. Whether even this is expedient, is a question (not 
of the highest importance) which must be decided by experience 
and observation. 

‘In the above views, the committee have mainly confined their 
attention to the subject of foreign bills. The same arguments 
and principles apply in general to the negotiation of bills drawn 
from one state upon another. But the evil being actually much 
less, and more within the control of state legislation, and the 
difficulty of proving and fixing the rate of exchange being some- 
what greater, it appeared expedient at present to recommend 
the limiting the interference of Congress to the subject of foreign 
bills.’ pp. 66, 67. 


The writer of the Considerations says,— 


* Do these laws attain the end proposed by them? The end pro- 
posed by a law of damages may be said to be threefold: 1. Se- 
curity to bills, by operating as a wholesome check against un- 
founded drafts; 2. Remuneration to the buyer, by awarding him 
in case of their return, damages sufficient to cover his expected 
profit; 3. Penalty on the drawer for his fraud or culpable impru- 
dence. 

‘In each of these objects the law unquestionably fails: in its 
preventive character it introduces weak bills, by giving to the 
purchaser a premium against the risk-he runs: in its penal one, 
if its damages be considered as a remuneration, they are wanting 
in equity; considered as a penalty, they are wanting in justice.’ 
pp. 20, 21. 


We regret that we have not room for the arguments of our 
author, as they are stated with force and ingenuity. We can- 
not, however, entirely assent to his conclusions. We cannot 
doubt that damages lessen the quantity of unsound drafts. Not 


that any rate of damages will prevent a desperate and unprin- 
VOL. II1.—NO. I. 12 
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cipled adventurer from drawing when he has no expectation 
of having his drafts honored. But the fear of damages will 
prevent merchants from drawing to an unreasonable amount. 
Where a merchant has consigned property for sale, the extent 
to which his drafts will be honored will depend very much on 
the state of the market. His sanguine expectations that his 
shipment has been profitable, will lead him to draw to an ex- 
cessive amount; the fear of damages will make him more 
cautious. 

Itis contended in the Considerations that the buyer and remit- 
ter of a bill which is dishonored is entitled to no remuneration 
beyond his actual expenses. The author argues that attempt- 
ing such a remuneration by damages does not always operate 
equitably, for the buyer of a bill may be sometimes benefited 
by being prevented from making purchases, in consequence of 
the dishonor of a bill; and that attempting to regulate dama- 
ges by the average of profits is unjust in its very nature, as it 
gives some too much and others not enough ; and that giving 
the correspondent of the remitter of a bill the right of redraw- 
ing on the drawer, gives the latter all the equitable remunera- 
tion which he can demand. ‘The argument seems to go on 
the ground that if a person can recover the amount of his debt 
it is all he has a right to demand, and that any consequential 
damages arising from the money not being paid at a particular 
time or place, ought not to be taken into consideration. This 
is undoubtedly the doctrine of the law with regard to most 
debts. And the policy of it is unquestionable as applied to 
most cases ; but it is a rule of policy and public convenience, 
rather than of exact equity. If the non-payment of a bill of 
exchange at the time and place at which it ought to be paid, 
will, in a majority of cases, occasion a greater loss to the pro- 
prietor than the amount of the money specified in the bill, it 
does not seem unreasonable that the drawer and endorsers of 
the bill should make good this loss. ‘The non-payment of a 
debt to a creditor at his own place of business, where he is 
fully known and in good credit, may sometimes occasion him 
an injury which cannot be compensated for by the subsequent 
payment of the money with interest. But this loss is evidently 
much less likely to occur than in the case of a bill which is 
payable at a distance from the residence of the proprietor of 
it. In consequence of not having his funds at the time and 
place expected, he may lose the profits of the whole business 
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of a season. And since to ascertain the amount of loss in 
each individual case would cause endless litigation, it seems 
not unreasonable to fix upon some general rule of damages 
according to the average loss which may be supposed will be 
occasioned by the dishonor of bills. ‘To ascertain this average 
exactly is not easy. Yet it is safe to say that twenty per 
cent., which is allowed in some of the states, is too high, being 
more than the average injury. In many cases, as where the 
remitter of a bill is in high credit, the dishonor of a bill will 
not obstruct his operations at all. In other cases it may pre- 
vent a shipment which was to have been paid for by the money 
received on the bill. But the average net profits of a ship- 
ment cannot amount to anything like twenty per cent. in addi- 
tion to the interest. Whether the five per cent. which is 
allowed in Massachusetts be not too low, we shall not pretend 
to say. The reduction of the damages from twenty to ten 
per cent. in New York, is certainly an acknowledgment that 
the former rate in that state was too high. 

We are far from vindicating damages on the ground of their 
being a proper penalty on the drawer for his fraud or culpable 
imprudence. ‘The cases in which drawers are guilty of abso- 
lute fraud are probably rare; and no damages beyond what 
are sufficient to compensate the holder for the injury which 
he has received by the dishonor of the bill ought to be inflict- 
ed on the drawer for mere imprudence. Certainly there 
can be no ground for inflicting on the endorsers a penalty for 
the drawer’s fraud or negligence, or subjecting the drawer to 
any penalty when the dishonor of the bill, as is often the case, 
is the fault or misfortune of the drawee, not of the drawer. 

The conclusion, then, to which we have come is, that a 
uniform law on the subject of bills of exchange is desirable, 
that damages should not be abolished, but made uniform, and 
that the high rate of damages which is enforced in some of 
the states ought to be very much reduced. Whether it would 
be desirable to introduce the rule of re-exchange in estimating 
the value of dishonored bills, we shall not pretend to say. In 
most cases this mode of calculation would produce a result 
very little different from that now adopted in most of the 
states of estimating the value by the rate of exchange on the 
return of the bill. Though where any considerable fluctua- 
tion takes place in the bill market within a short period, the 
first mode is recommended by its superior equity, as giving a 
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more exact indemnity to the holder of the bill. This, how- 
ever, and the other arguments in favor of it, are sufficiently 
explained in the passages that we have extracted from Mr. 
Verplanck’s report. 

As it is impossible to expect anything approaching uniformity 
from regulations introduced by the legislatures of twenty-four 
different states, the question as to the authority of Congress 
on the subject, becomes important. A full examination of 
this question would require a far more extended article than 
we are at present able to give. ‘The constitutional authority 
of Congress to regulate bills is vindicated certainly with great 
ability in Mr. Verplanck’s report. He rests his cause mainly 
on the provision of the Constitution that ‘Congress shall have 
power to regulate commerce with foreign nations, and among 
the several states;’ though he thinks that this construction is 
confirmed by the clause which authorizes Congress ‘to coin 
money, to regulate the value thereof, and of foreign coins.’ 





Art. VI—MANUFACTURING CORPORATIONS. 


Tue powerful influence of good laws and their good ad- 
ministration on the wealth and prosperity of nations, is in 
theory universally acknowledged. ‘The brilliant success of 
modern commerce has been in a great measure owing to the 
general equity and liberal policy of the law merchant. The 
common law, if it could have succeeded in governing com- 
mercial contracts, would have impaired, if not ruined the trade 
of England. A wise and beneficent policy in the law of debtor 
and creditor, or in any laws affecting the interests of large 
numbers, may do more to advance the welfare of a nation 
than the greatest natural advantages. Who would choose to 
borrow money under a government which gave the creditor 
the power of putting his debtor to death, or of holding him in 
perpetual slavery? Who would attempt to amass wealth in a 
country where his fortune at death would descend, not to his 
children, but to the sovereign? Who would carry on business 
in a place in which wealth rendered the life of its possessor 
insecure? Who would reside by choice in a country where 
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the laws gave no protection to life or property? These are 
extreme cases, and though no one apprehends that laws of 
such insane impolicy and injustice can be enacted by the 
Christian governments of Europe or America, yet it may hap- 
pen that laws will inadvertently be passed, which will operate 
oppressively on large classes of the community. 

Too much caution cannot be used in legislating with regard 
to important interests. A statute which affects any part of the 
established system of society injuriously, cannot fail to derange 
other parts, and this often by a hidden sympathy which it is 
difficult to explain or comprehend. ‘The nice and complicated 
machinery by which the production of wealth in communities 
is regulated, cannot be understood by the mass of common 
legislators. And there is danger lest in their blind zeal to 
amend the instrument they should impede or paralyze its mo- 
tions, as children in examining the springs of operation in their 
toys too often destroy them before the secret of their move- 
ment is discovered. 

In this country caution in legislation is pressed upon us by 
some considerations which in others have less application. In 
a nation that has but one government an error in legislation 
can do less mischief. However injuriously the law may ope- 
rate on the community, neither the people, nor their capital, 
are readily transferred to other countries. Foreign languages, 
foreign laws, manners, and customs, as well as affection for 
their native soil, deter the inhabitants from flying from it. 
History shows us how much wrong and oppression men will 
endure, rather than take the desperate measure of throwing 
themselves into the arms of strangers. With us everything is 
different. ‘Though each state is a separate sovereignty, popu- 
lation and capital are constantly flowing from one to another. 
The barriers of a foreign language and foreign customs, which 
prevent emigration from one country of Europe to another, do 
not operate on the intercourse between the states. The habits 
of our people are enterprising and migratory. The smallest 
hope of profit will draw crowds of adventurers from Maine to 
Louisiana. The real or supposed hardship of the law of 
debtor and creditor in Massachusetts has driven thousands of 
her sons to the ather quarters of the country. The legislation 
of each state ought to be regulated in some measure by a re- 
ference to the laws of its neighbors. Good policy dictates to 
every state sovereignty to offer inducements for the employ- 
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ment of capital within it, at least equal to those of any of the 
others. It would be absurd for any one member of the nation 
to pass laws, merely on account of their abstract equity, as if 
it was surrounded by a wall of fire which prevented all ingress 
and egress. 

We have been led to the preceding reflections in consider- 
ing the statutes creating a personal liability of stockholders 
in various corporations. In Massachusetts, in which the lia- 
bility of members of manufacturing corporations is carried 
farther than in any other state, these statutes have long been, 
and still are, the subject of bitter and increasing complaint 
among a large part of the community. Whatever may be the 
justice of these complaints, the history of these enactments is 
well worthy of consideration, both on account of the important 
interests which they affect in this state, and of the example 
or warning which they may offer to others. 

‘The practice of carrying on business by corporations has 
been much more prevalent in the United States than in Eng- 
land. Multitudes of companies with corporate powers for 
banking, insurance, manufacturing, building bridges, roads, 
and canals, have been created in all parts of our country, and 
form one of the striking features of our social system. The 
convenience to a numerous body of men associated for any 
purpose, of having corporate powers and privileges, is obvious. 
Indeed for many enterprises requiring the investment of large 
capital, and the association of a large number of persons, a 
common partnership would be exceedingly inconvenient, not 
to say impossible. Large sums have in many instances been 
raised for carrying on private business, as well as improve- 
ments of great public utility, which could never probably have 
been carried through successfully without corporations. This 
apparent necessity has led the legislatures of most of the states 
to grant corporate powers to great numbers of associations, in 
many cases no doubt injudiciously, and without making a suit- 
able provision for the protection of their creditors. ‘Though, 
on the whole, it can scarcely be questioned that the readiness 
with which corporate powers have been granted have multi- 
plied the resources and improvements of the country. 

It has long been perceived that the common law of corpora- 
tions was not adequate to govern these numerous institutions. 
In consequence, statutes to regulate them have been passed by 
many of the states at various times. 
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In Massachusetts banks are regulated by statutes, forming 
apeculiar system.(a) Insurance companies are also regulated 
by another series of statutes, and turnpike corporations by a 
third. Manufacturing corporations are also governed by a 
distinct set of statutes. In the other states, too, these copora- 
tions are also governed by peculiar laws; in some cases by 
general laws affecting a particular class of them, and at others 
by provisions introduced into the acts of incorporation. But 
even in this latter case the rules introduced are usually nearly 
the same for all corporations of a similar character in the same 
state. On the general provisions of these acts we shall make 
no observations in this place, but confine ourselves to what is 
called the personal responsibility of the stockholders in man- 
ufacturing corporations in Massachusetts. 

From 1809 up to 1827 it was the standing policy of the 
legislature of Massachusetts to increase the liabiltty of the 
individual stockholders in maiiufacturing corporations for 
the debts of the corporation. ‘The earliest general statute 
on the subject(b) was passed in 1809; though previously 
to that time one or two acts of incorporation contained 
similar provisions. ‘This act provides, ‘that whenever any 
action shall be commenced against any corporation that may 
hereafter be created, or whenever any execution may issue 
against such corporation, on any judgment rendered in any 
civil action, and the said corporation shall not within fourteen 
days after demand thereof made upon the president, treasurer, 
or clerk of such corporation, by the officer to whom the writ 
or execution against such corporation has been committed to 
be served, show to the same officer sufficient real or personal 
estate to satisfy any judgment that may be rendered upon 
such writ, or to satisfy and pay the creditor the sums due upon 
such execution, then and upon such neglect and default the 
officer to whom such writ and execution may have been com- 
mitted for service, shall serve and levy the same writ or exe- 
cution upon the body or bodies, and real and personal estate 
of any member or members of such corporation.’ 

This act, however, did not satisfy the legislature, and in 
1818(c) a new statute was passed, which provides, ‘that 





(a) In our last number, p. 369, will be found an analysis of the last revised 
statute on this subject. 


(b) Mass. st. 1808, c. 65, s. 6. (c) Mass. st. 1817, c. 183. 
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whenever any action shall be commenced against any manu- 
facturing corporation that may hereafter be created, or when- 
ever any execution may issue against such corporation, on any 
judgment rendered in any civil action, and the said corporation 
shall not before the day on which the said execution is return- 
able, after demand thereof made upon the president, treasurer, 
or clerk of such corporation, by the officer to whom the writ 
or execution against such corporation has been committed to 
be served, show to the same officer sufficient personal estate to 
satisfy any judgment that may be rendered upon such writ, or 
to satisfy and pay the creditor the sums due upon such exe- 
cution, then, upon such neglect and default, upon the issuing 
of an alias execution, the officer to whom such execution may 
be committed for service may serve and levy the same writ 
and execution upon the body or bodies, and real and personal 
estate or estates of any member or members of such corpora- 
tion, or upon the body or bodies, and upon the real estate and 
personal of any person or persons who were members of said 
corporation, at the time when the debt or debts accrued, upon 
which such writs or executions may have issued.’ 

By a subsequent statute (a) it is enacted, ‘ that every person 
who shall become a member of any manufacturing corporation 
which may hereafter be established within this Commonwealth, 
shall be liable, in his individual capacity, for all debts con- 
tracted during the time of his continuing a member of such 
corporation.’ 

We have given these statutes at length, because, not having 
the gift of G&pidus, we do not pretend to solve the enigmas 
which they contain. The first act, however, does not present 
so many difficulties as the subsequent ones. It makes the 
stockholders liable to have their property and persons taken 
for the debts of the corporation, if the officer of the corporation 
on a demand by the officer having the writ or execution, does 
not exhibit sufficient real or personal property to be taken, but 
this liability is confined to the same writ or execution on which 
the demand is made, and to persons who are stockholders at 
the time the service is made on them. (6) 

By the statute of 1818 it seems that the bodies and property 
not only of members of the corporation, but of persons who 





(a) Mass. st. 1821, c. 38. 
(b) See Leland v. Marsh, 16 Mass. R. 389. 
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were members at the time the debt accrued(c) upon which 
the writ or execution issued, are liable to be taken on an alias 
execution, where personal property sufficient to satisfy the 
first execution is not exhibited to the officer before the day 
on which it is returnable. 

We cannot forbear noticing the very slovenly manner in 
which this statute is drawn. It would seem from the words 
of the statute, which speaks, in the beginning, of an action 
being commenced, and couples the words ‘writ and execution’ 
together several times, that it proposed to give some power on 
the original writ, yet no power is given; and though the de- 
mand is made on the original writ, yet no authority to do 
anything is given till an alias execution. And persons who 
are members of the corporation at the time when the debt 
accrued, but who are not members when the suit is brought, 
appear, as we at first thought, to be only liable on an alias 
execution, not on the writ, nor on the first execution, nor on 
a pluries. If the propriety of making such persons liable at 
all be admitted, no reason can be perceived why their liability 
should be confined to an alias execution. On looking more 
closely at the words of the statute, although no power is given 
until the issuing of the alias, it seems to be left uncertain 
whether the alas itself is to be served on the individual mem- 
bers, or whether the original writ or the prior execution on 
which the demand was made, and which would be defunct in 
the common course, are not to be revived for the purpose of 
serving them on the individual members. 

The last statute of 1822 is still more dark than either of the 
preceding. It cannot be read without suggesting doubts re- 
specting its construction. ‘The members of manufacturing 
corporations are made liable in their individual capacity for 
all debts of the corporation contracted while they continued 
members. But are they only liable after the issuing of an 
alias execution as provided in the statute of 1818, or are they 
liable on the original writ and any execution, as stockholders 
under the statute of 1809? Are they liable in the same man- 
ner and to the same extent as if they were personally parties 





(a) This word accrued is not perhaps used quite accurately in this statute. 
It must mean, in this place, either the time when the debt was contracted, or 
the time when it became payable. The former seems to be the meaning in- 
tended; but it is evident, from the subsequent statutes, that it has been 
supposed to mean the latter. 
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to the suit, and are their bodies and estate liable to be taken 
on mesne or final process without any demand on any ofticer 
of the corporation ? 

Such was the state of the laws of Massachusetts until within 
avery few years. But the legislature at length perceived the 
unreasonableness of this liability on the part of the stockhold- 
ers, unlimited in extent and duration, and by a statute passed 
in 1827 have changed, in some measure, the nature and du- 
ration of this responsibility. 

This statute (a) enacts : 

Sec. 1. ‘That no member of any manufacturing corporation 
and no person who shall have been such member at the time 
when any debt may have been contracted by such corporation, 
or at the time when any debt so contracted may have acerued, (6) 
shall hereafter be liable in his individual capacity for any such 
debt, unless a suit shall have been commenced therefor, and 
prosecuted against such corporation, within one year after such 
debt shall have become due, and unless a suit therefor shall be 
commenced against such person, having been a member as 
aforesaid, within one year after he shall have ceased to be a 
member.’ 

Sec, 2. Any person whose real or personal estate shall have 
been levied on for payment of the debt of such corporation, or 
who shall have paid any such debt on execution shall have an 
action at law or in equity in the Supreme Court for contribu- 
tion against the other members of such corporation and per- 
sons having been members as aforesaid, or he may at his 
election have an action at law against the corporation. 

Sec. 3. Any corporation already established may adopt this 
law by vote, publishing the vote and the act in one or more 
Boston papers in which the laws of the Commonwealth are 
published, and in one or more of the newspapers of the county 
where the corporation has its manufacturing establishment, or 
if no newspaper in the county, in one in the nearest county ; 
and provided this adoption shall not affect any liabilities exist- 
ing at the time of the adoption. 

Sec. 4. The provisions of this and former acts on the same 
subject, shall not be construed to render personally liable for 
the debts of such corporation persons holding stock as execu- 
tors, administrators, guardians, or trustees, nor any persons 





(a) Mass. st. 1826, c. 137. 
(6) This probably is intended to mean become payable. 
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holding stock as collateral security. But the persons pledging 
the stock are to be liable as members, and to be considered 
as members for the purpose of voting and transacting business. 

Sec. 5 repeals all acts as far as inconsistent with this, except 
with regard to such existing corporations as do not adopt this. 

Before examining the general principle of the acts which 
we have cited, we trust that we shall be pardoned a few re- 
marks upon the form of this last statute. We make them with 
the less hesitation, because the careless manner in which too 
many statutes are drawn in this country, is productive of very 
serious evil, and the necessity of remedying it ought to be 
constantly urged upon the community. 

The first section provides that no person shall be liable for 
a corporate debt, ‘unless a suit therefor shall be commenced 
against such person having been a member as aforesaid, within 
one year after he shall have ceased to be a member.’ None 
of the previous acts provide for such a suit; they all specify 
the cases in which the bodies or property of individual mem- 
bers may be taken ; but it is always on a suit against the cor- 
poration, not against the individual. Nor does this statute 
give any action against the individual members, unless it is 
given by implication in this clause. ‘The question then arises, 
whether any action against the individual stockholders be in 
fact given, and if so, whatis the form of the action? Is it debt, 
or the same action which could be maintained against the 
corporation ; is it a suit in equity, or at common law; is it a 
several action against every person liable, or a joint action 
against more than one; must all the persons liable be joined 
in one action or not; when may the suit be brought; can it 
be brought simultaneously with a suit against the corporation, 
or not until after judgment is rendered against the corpora- 
tion? If an action is not thus given by implication, the condi- 
tion of the liability, that is, the suit against the individual, being 
precedent and impossible, is any individual responsibility cre- 
ated ? 

The second section of the statute gives a person who pays 
the corporate debts a right of action against the corporators 
individually or the corporation at his election. It seems to us 
that his remedies ought to be cumulative, both against the 
corporation and the individual members also. 

With regard to the third section; it appears to us that if 
any publication of assent was necessary in order to entitle 
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corporations to the benefit of the act, it could hardly be ne- 
cessary to require every one of them to publish the whole act 
at length. 

The propriety ofexempting executors, administrators, guardi- 
ans, and trustees, from any personal responsibility, isobvious. A 
further effect of the act is perhaps to exempt the estates of de- 
ceased persons as well as their executors and administrators 
from any liability for the debts of corporations contracted sub- 
sequently to the death of the testators and intestates, and it 
seems also that cestut que trusts as well as their trustees are 
not subject to any personal responsibility. It would be per- 
haps a great hardship to those who are beneficially interested 
in the estates of deceased stockholders, to make these estates 
liable for the debts of the corporations over which they have 
no control, where the debts are contracted subsequently to the 
death of the stockholders. But notwithstanding this hardship, 
which we acknowledge, we do not see why the estate of a de- 
ceased stockholder should not be as liable as that of a living 
one. The law continuing the partnership after death, and 
thus entitling the estate of the deceased to share in the profits 
if any are realized, ought, one would think, to make it liable 
to share in the losses. Exempting trustees and their cestua 
que trusts both from responsibility, appears liable to some ex- 
ception, as it affords a very convenient mode of evading the 
whole operation of the statutes on the subject, and one of 
which, we believe, advantage has already been taken. Indeed 
we do not see why the estate of the cestui que trust, who is 
beneficially interested in the corporation, should not be liable 
in the same manner as that of any stockholder. 

In the survey which we have taken of this shapeless mass 
of legislation, our readers cannot fail to have remarked that 
the latter statutes appear to have been framed with very little 
regard to the provisions of those which preceded them, with 
apparently a great ignorance of the common forms of legal 
proceedings, and an unconsciousness of the specific operation 
of the remedies introduced. What confusion, perplexity, and 
litigation must flow from these causes. 

The last act is deserving of praise for limiting the liability 
of corporators in point of time. And it shows conclusively 
that the legislature of Massachusetts was not satisfied with the 
principle of making stockholders liable as partners. For if 
the principle be sound, why should their liability be limited to 
a single year? 
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We think, indeed, that the whole system, (if such a chaos 
can be called a system,) of making individual members liable 
to an indefinite extent for all the debts of the corporation, is 
unjust and impolitic. 

It is worthy of remark, that this unlimited personal respon- 
sibility of stockholders is peculiar to Massachusetts and even 
in this state to this one sort of corporations. ‘The private 
property of the president and directors of every insurance 
company is, it is true, in Massachusetts made liable for losses 
on policies which they subscribe after the whole capital of the 
company is sunk; and so the directors of banks are liable in 
their private capacity for any excess of debts due from the 
bank beyond the amount authorized by law. The same pro- 
vision has been adopted in the charters of banks in New York, 
Maryland, and South Carolina. So in case of any deficiency 
of capital in any bank in Massachusetts, arising from the offi- 
cial mismanagement of the directors, the stockholders are, in 
their individual capacities, liable to pay the same; but no 
stockholder is liable to pay an amount exceeding the amount 
of his stock. The stockholders in every bank at the expira- 
tion of its charter are also chargeable, in their individual ca- 
pacities, for the payment of all bills of the bank remaining 
unpaid, in proportion to their stock. In Maryland, stockhold- 
ers in insurance companies have been made respectively liable 
for losses in proportion to the amount of their stock. So we 
notice that the stockholders in the Charleston Fire Insurance 
Company, incorporated in South Carolina in 1811, in case of 
failure of the corporation are respectively held liable for losses 
to twice the amount of their stock. In New York directors 
of moneyed corporations are personally liable for the cor- 
porate debts in case of violating the laws regulating them, 
or of a fraudulent insolvency. 

The liability of stockholders in these companies has been a 
subject of frequent attention in New York. In that state an 
act relative to incorporations for manufacturing purposes pass- 
ed in 1811, declares, ‘that for all debts which shall be due 
and owing by the company at the time of its dissolution, the 
persons then composing such company shall be individually 
responsible, to the extent of their respective shares of stock in 
the said company, and no further.’ Some of the companies 
since incorporated in that state, contain a provision that the 
stockholders ‘shall be holden, in their individual capacities, 
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responsible jointly and severally for the payment of all debts 
contracted by the said company to the nominal amount of 
the stock held by such stockholders respectively ; and any 
person having any demand against the said company may sue 
any stockholder singly, or any two or more stockholders 
thereof jointly, and recover in any court having cognizance 
thereof: Provided such suit shall not be maintained without 
proof that such demand had been presented to the proper 
officer of the said company for payment thereof, and the pay- 
ment thereof neglected or refused. ‘The last revised laws in 
the regulations respecting moneyed corporations provide that 
each stockholder shall be liable ratably for corporate debts, 
but not to an amount exceeding the nominal amount of his 
shares. 

The personal liability in all these cases is materially differ- 
ent from that of stockholders in manufacturing corporations in 
Massachusetts. ‘The liability of the directors of corporations 
is only incurred in case of their voluntarily transgressing the 
laws ; and the liability of the stockholders of these institutions 
is limited in all the other cases mentioned, by a regard to the 
amount of stock which they respectively hold. Indeed we 
have found no instance, except these laws of Massachusetts, 
in which the liability of innocent stockholders is not thus lim- 
ited. Even in Maine, where a part of these laws were in 
force at the time of the separation of the two states, members 
have since been exempted from all personal liability for cor- 
porate debts, in case of the corporation’s complying with the 
provisions of the act. (a) 

The liability of the members of manufacturing corporations 
in Massachusetts is in some respects greater than that of com- 
mon partners. A partner is only liable for the debts of the 
firm contracted while he isa member of it. But a person by 
becoming a stockholder in a corporation makes himself per- 
sonally liable for debts contracted before he became so. As 
long as he continues a member his person or property can be 
taken for any debt due from the corporation, whether con- 
tracted during his membership or previously. And if the 
word ‘accrued’ in the statute of 1818 is construed to mean 
‘became payable,’ he is liable, even after he ceases to be a 
member, for any debt of the corporation which becomes pay- 








(a) Laws of Maine, c. 221; passed Feb. 5, 1823. 
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able while he is a member. The corporator in these cases is 
made personally responsible for debts which could not by 
any possibility have been contracted on his credit. 

To show the injustice and severity with which the present 
laws operate, it might perhaps be sufficient to state a single 
case which might easily happen under them, and not differing 
very much from cases which have actually occurred. A per- 
son purchasing a single share of one hundred dollars in a 
corporation may be compelled to pay debts of the corporation 
to the amount of a hundred thousand, the whole business of 
the concern being managed without any interference with, or 
even knowledge of it on his part. It might even happen that 
this load of debt which he has to support had Leen contracted 
before he became a stockholder. He may thus be made lia- 
ble to an indefinite extent for the acts of others over whom 
he has no control. His risk is altogether disproportioned to 
his chance of profit. If the business is successful, he can 
scarcely expect to make more, at the utmost, than fifteen, 
twenty, or thirty per cent. a year on his investment of a hun- 
dred dollars, while he may hazard an ample fortune. 

The unreasonable severity of the present laws is a subject 
of general complaint. Every one who has been made to pay 
a larger part of the debts of a corporation than his own pro- 
portion, is always regarded by the community with com- 
miseration. Efforts to evade the harsh operation of the 
statutes are not thought so disreputable as attempts to avoid 
payments of one’s own debts. Every one feels that a person 
who thus pays the debts of a corporation beyond his share, is 
paying the debts of others, not his own; and of this feeling 
we cannot divest ourselves. It may be worth while to con- 
sider the origin of this feeling. 

When several persons buy an article together, a house or 
a horse, for instance, or borrow money to be used for their 
common purposes, what is the natural or moral obligation upon 
each one of them to pay, supposing it to be regulated by no 
positive law? We reply, that each one is bound to pay his 
proportion of the debt, as he has been benefited by the loan 
or purchase only to that extent. ‘To make each one liable 
for the whole, is to make each one liable for the share of every 
other, and is certainly a rule of positive institution. ‘The lim- 
ited extent of this moral obligation may not strike us with 
force, because our views are colored by the common law. 
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In the case of a joint contract the common law uniformly 
renders every individual contractor liable for the whole amount. 
The policy of this system, as applied to common contracts, we 
are not disposed to question; yet it is obviously an extension 
of the natural obligation. The civil law, however, is different. 
Where several persons owe a debt, each one is only liable for 
his proportion of it, unless there is an express stipulation by 
which each debtor is bound in solidum, for the whole. And 
this law still prevails, with various modifications, in a large part 
of Europe. Thus in France the Code says, ‘ La solidarité ne 
se présume point; il faut qu’elle soit expressément stipuleé.’ (a) 
Before extending the principle of the common law, to a dis- 
tinct class of cases, not already embraced within it, it ought 
to be made clearly to appear that there is some sufficient rea- 
son for increasing the natural obligation. The members of 
corporations by the common Jaw sustain no personal responsi- 
bility for the corporate debts; some strong ground of policy 
ought to be shown for changing this law, and especially for 
introducing in its place an indefinite personal liability. 


But we believe that the statutes which we are examining 
are as impolitic as they are unjust. It might perhaps be 
sufficient to say, in the words of a distinguished orator, ‘ Jus- 
tice is the great standing policy of civil society, and any emi- 
nent departure from it, under any circumstances, lies under 
the suspicion of being no policy at all.’ 

But what is the tendency of the system which has been 
pursued in Massachusetts? In other states the laws are less 
severe against stockholders. ‘This must tend to attract capital 
from that state into others where it can be more safely invested. 
That this personal responsibility has, in fact, drawn manufac- 
turing capital from Massachusetts, we do not affirm; for other 
causes may have operated to prevent this result. But the 
tendency is obvious, and it has been frequently asserted that 
the injurious consequences resulting from it are very great. It 
is sufficient, however, for us to show the tendency, since it is 
not to be taken for granted that Massachusetts will, in spite 
of these laws, always offer attractions for manufacturing capital 
superior to those of any of the surrounding territories. We 
cannot but fear lest these cruel statutes should operate like 
the revocation of the edict of Nantz by Louis XIV. to drive 





(a) Code Civ. a. 1202. 
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property, industry, and talent from the place of their birth to 
seek refuge under milder laws. It is madness for Massachu- 
setts or any other state to attempt to uphold a policy which is 
repudiated by its neighbors, and which is felt by a large part 
of its population to be oppressive. If men and capital can be 
as profitably and more safely employed in other states, we 
may be sure that they will not endure the oppression. 

Within the last twenty years numerous manufactures have 
been commenced in this country. Great numbers of the citi- 
zens of Massachusetts have entered into these new occupations. 
The introduction of these manufactures was an experiment, 
and perhaps, with respect to some of them, still continues 
to be so. The individuals who were making this hazard- 
ous experiment, which if successful would prove a great 
public benefit, even if they ought not to be encouraged by 
protecting bounties or duties, were yet, one would think, de- 
serving the favorable regard of the legislature. It would be 
supposed that laws would be made to foster and cherish, not 
to crush and oppress them. What has been the course of 
legislation in Massachusetts ? 

One effect of the system of unlimited joint liability is to give 
corporations known to have any wealthy members a very ex- 
tensive credit. Such a credit, prudently used, may be bene- 
ficial both to the corporation and the public. But it is, in 
some instances, equally injurious to both, when the active 
managers of the institution are too sanguine and adventurous, 
and too prone to speculation, or its affairs are managed waste- 
fully and imprudently ; and in these cases the more extensive 
the credit and public confidence, the greater will be the evil; 
for the losses in pursuing an unprofitable business, or the waste 
in pursuing it unskilfully, will have extended to enormous 
amounts, before it is known to the stockholders in general, or 
perhaps even to the managers themselves, that any loss has 
been sustained, and even while they have supposed themselves 
all the while to be making a profit. When finally assessments 
are called for, and they are awakened from their golden visions 
to the sad certainty that their property is deeply involved by 
operations, of the nature and extent of which they were ut- 
terly unconscious, then it is that the dangerous tendency of 
the present system begins to be realized. It is obvious that 
under different laws, the credit of every corporation would be 
regulated, as it ought to be, by the amount of capital paid in, 
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the business it is doing, the reputation of its agents for skill 
and integrity ; in short, by the character of the corporation. 
If in such a case a greater credit or further capital is wanted, 
the corporators would be called on either to pay assessments, 
or to become personally responsible for loans or purchases ; 
but the advantage would be that they would know precisely 
what their obligations were, and could not have their estates 
put in peril without being aware of it. 

But perhaps the weightiest objection to this indefinite per- 
sonal responsibility remains behind. In a time of general 
alarm with regard to manufactures, such as we have lately 
witnessed, the dread of this liability depresses the value of 
manufacturing stock to an extent which operates very seriously 
on individuals concerned in these companies. ‘The stock will 
not be valued by the known success of the business, or the 
probable chance of profit ; but its price will be diminished al- 
most to nothing by the fears of purchasers for the indefinite, 
even though scarcely possible loss which they may sustain. 
The stockholder who wishes to raise money by selling can 
effect nothing, for no one is willing to put his whole estate in 
peril, however small that peril may be. Until very lately 
there was the same difficulty in pledging stock. And though 
the last Jaw has in appearance removed this difficulty, yet it 
is evident that when the dread of a personal responsibility has 
lowered the market price of stock, it can be much less avail- 
able as a security for loans, than if it were unaffected by this 
depressing influence. 

Nor is this all. ‘The man who is largely engaged in man- 
ufacturing loses his credit, in consequence of the general panic. 
The word manufacturing, in the opinion of a large part of the 
community, becomes synonymous with ruin. Nor is it unrea- 
sonable to suppose that other branches of business which are 
already depressed by other causes, may be injuriously affected 
by the gloom and despondency which overwhelm the manu- 
facturing interest. For it is scarcely possible for any impor- 
tant interest in the community to be seriously depressed, with- 
out the depression gradually reaching others which are con- 
nected with it, and so spreading, in some degree, through the 
whole system. 

It will perhaps be denied that these laws have had the effect 
which we have supposed; and it may be said that the depres- 
sion of the manufacturing interest arises from other causes, 
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such as the stagnation of business throughout the world, over- 
trading, overproduction, the banks, or the tariff,—that the evil 
is a general one, not confined to Massachusetts, but that all 
the United States and the rest of the world are suffering at the 
same time. Admitting the operation of any one or all these 
causes of depression, still we say that the distress of the man- 
ufacturing interest has been aggravated in Massachusetts by 
the dread of this personal responsibility. But it may be urged 
that the distress is as great in the neighboring states where the 
personal responsibility does not exist. If this be so, it is not 
surprising. It is a result which might naturally be expected. 
Boston is the great market and central point of New England. 
The citizens of this place are large holders in manufactories 
in adjacent states. It would not, therefore, be wonderful that 
the depression of manufacturing stock in part occasioned by this 
personal responsibility, should extend to other stock of the 
same kind, even where there is no personal responsibility. 


If we have not entirely failed in our purpose, we have 
shown some strong objections to the statutes under considera- 
tion; that we may not, however, be thought to present a one- 
sided view, we shall examine some of the more specious 
arguments that have been advanced in their favor. 

1. It is said that these laws prevent the frauds which would 
otherwise ensue from the unfair withdrawing of the funds of a 
corporation, and the dividing of them among its members, 
without leaving sufficient property to discharge the debts of 
the concern. Let it be admitted, for the argument’s sake, 
that the present system does afford protection against fraud ; 
still it does not follow that it ought to be continued, if the law 
can be so modified as to afford a sufficient protection against 
fraud, and at the same time to remove the unreasonable se- 
verity with which it is now chargeable. At present the pro- 
prietor of a single share in a manufacturing company, perhaps 
a hundredth or a thousandth part of the capital, is liable in 
consequence to lose his whole property. The risk, as we 
have already said, is manifestly disproportioned to the chance. 
of gain. ‘The question, therefore, is, whether some mode 
might not be adopted, consistently with the public safety, to di- 
minish this indefinite responsibility, as, to make every proprie- 
tor liable to pay a part of the debts of the corporation in 
proportion to the amount of his stock, or to render him per- 
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sonally liable for debts to the full amount of his stock. In 
either of these modes the creditors of the company would have 
an ample security against any fraudulent attempts on the part 
of the proprietors. ‘Though there is no doubt that even at 
present, in case of a division of the property of a corporation 
among the corporators, without a provision made for, the pay- 
ment of its debts, every individual would be liable in equity 
to disgorge the share which might thus come into his hands. 
This is fully proved by the case of Wood v. Dummer. (a) 
The stockholders of the Hallowell and Augusta Bank had di- 
vided a large part of their capital among themselves, without 
leaving a sufficient provision for the outstanding debts of the 
company ; it was held that every one of them was in equity 
liable to the creditors for the amount which he had received. 
The same principle would no doubt be applied to stockholders 
in manufacturing corporations in case of any division or ap- 
propriation of the corporate funds, which left the creditors of 
the concern unprovided for. 

But to this objection it is a sufficient answer that the pre- 
sent system produces more fraud than it prevents. 

Laws which are too severe, whether they regard civil or 
criminal matters, generally overreach themselves. The cre- 
ditor is little benefited by severe enactments against debtors, 
since the harshness of the law leads them to commit fraud to 
elude its operation, and teaches them to appease the reproaches 
of conscience by complaining of legal oppression. To legal- 
ize injustice, while it gives no benefit to the creditor, corrupts 
the morals of the debtor. The enormous right of perpetual 
imprisonment for debt, which was formerly common, has been 
generally taken away, probably quite as much on account of 
its inefficacy in practice, as of its cruelty. Will any one ven- 
ture to say that creditors are not as able to collect their debts 
now, as if this right existed in its full extent? So the priority 
given in Massachusetts to the first attaching creditor, has not, 
we believe, on the whole, been beneficial to creditors, but the 
reverse. The injustice of allowing one creditor to appropriate 
to his own use the funds which in equity and good conscience 
belong to all, is so manifest, that it often induces debtors to 
secrete their property, intending at the outset to have it divided 
ratably among all their creditors, while in the end they are led to 





(a) 3 Mason, 308. 
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retain the whole for their own use. Will not the personal 
liability of stockholders in manufacturing corporations, which 
they feel to be unjust, lead them to take measures to elude it? 
Has it not already led to such measures? Will not these 
methods of evasion be reduced to a system? 

Laws should not be made as if society was wholly composed 
of knaves and dupes. ‘The mass of the community is well dis- 
posed, and will act fairly under equitable laws. With what- 
ever severity fraud should be punished when it is proved, 
statutes should not be made to punish men because it is pos- 
sible that they may commit or intend it. We have read or 
heard of a schoolmaster who used to flog his pupils in the 
morning, to punish them in advance for the offences which 
they might commit in the course of the day. Legislatures 
seem sometimes to have taken a lesson from the wisdom of 
this Solomon. 

2. The personal liability of stockholders is sometimes de- 
fended by the repetition of the formula, that he who shares in 
the profit ought to suffer the loss. The conclusion seems to 
us too broad. We admit that he ought to share in the loss, 
but the statutes render him responsible for the whole loss. 

3. It is next said that manufacturing corporations being in 
reality partnerships, the corporators ought to be liable as part- 
ners. As we believe that the whole system of laws on this 
subject originated in this opinion, it deserves a thorough ex- 
amination. 

Nothing leads to so many false conclusions as reasoning 
upon false analogies. Manufacturing corporations being a 
species of partnership, the conclusion seemed irresistible that 
the members ought to be liable like other partners. But yet 
in comparing these bodies carefully with general partnerships, 
important differences appear between them, and from the very 
nature of these differences the propriety of a different liability 
is manifust. 

One of the principal objects of forming a partnership is 
usually to give the company the united benefit of the credit 
of each partner, arising from the property which he possesses 
or is reputed to possess. But it is not usually the object of 
persons in forming a manufacturing corporation, to give it the 
credit of each stockholder. Ask any men who are about be- 
coming partners, whether they would desire to be freed from 
their personal liability for partnership debts; they would de- 
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cline it, since to rid themselves of the personal liability they 
must lose the credit which rests upon it. But we know that 
the wish of the great mass of rich stockholders in corporations 
is to avoid this responsibility. Cases indeed may happen 
where a few individuals associating together in any business, 
may desire to carry it on under the forms of a corporation, 
and also to be personally liable for the debts of the concern, 
on account of the increase of credit which it would thus ac- 
quire. These cases, however, are exceptions to the general 
wish of corporators, and no difficulty would arise in creating 
a personal responsibility whenever it is desired, even if the 
general system should be changed. 

In a common partnership each partner assists in conducting 
the business, and therefore is responsible for the honesty and 
skill with which it is managed. In a corporation the majority 
of the stockholders have usually no active participation in the 
management of its affairs, which are administered by directors 
and agents, and therefore they are not morally answerable for 
the mode in which the business is carried on. 

Again, the whole floating capital of each partner, is, in most 
cases, with his consent, at the command of the company. The 
property of the individual corporators is never brought forward 
for the use of the corporation, except where the present laws 
compel it to be done. 

Another very important difference between partnerships 
and corporations, and which indeed gives the sting to the 
present laws, is in the number of persons interested and the 
extent of their interest in the joint stock. Common partner- 
ships usually consist of a few persons, and each one has a 
considerable share in the concern; manufacturing corporations 
frequently comprise a large number of shareholders, the stock 
of many of whom is comparatively small. It is uncommon 
for a partnership to consist of more than three or four individ- 
uals; two is the most usual number. The stock of a corpo- 
ration is often divided into some hundreds or even thousands 
of shares. 

It may, however, be said that our whole argument rests 
on the supposition that all partnerships are acknowledged and 
all partners active, while the situation of corporators is more 
like that of silent partners, and that there is as strong a ground 
for charging corporators as for charging silent partners. The 
situation of corporators and silent partners is undoubtedly very 
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similar. But we contend that the liability of silent partners is 
an application of the general rule of partnership, to a case to 
which the reason of it does not altogether apply. As the 
partner does not participate actively in the business, he is not 
morally responsible for its mismanagement. We do not say 
that as the laws now stand, it is not right that even partners 
who take no active part in the business should be chargeable 
with the debts of the concern, since the house will be trusted 
in part on the credit of their capital. But we do say, that it 
would be better to change the law, and allow such partners to 
limit their responsibility in the same manner as is done in 
France; and the conclusion which we should draw, is, not 
that the personal liability of corporators ought to be continued, 
but that the liability of silent partners ought to be diminished. 
Indeed we believe that partnerships, with a limited liability on 
the part of the partners who do not participate actively in the 
business, would, under proper regulations, have a beneficial 
influence on commerce. ‘These regulations would require 
great caution in framing them, and any disregard of them 
ought to make the limited partner liable as a general partner. 
It is admitted that manufacturing corporations are a species 
of partnership. The propriety of limiting the liability of the 
partners rests on the same general principles as the propriety 
of a similar limitation in commercial partnerships. ‘Though 
the necessity of this limitation is stronger with regard to these 
corporations, yet limited partnerships, even in commerce, seem 
to us to be recommended by some very obvious considerations. 
As the law now stands, men of fortune retired from business 
are often prevented from lending their assistance to active 
young men in the manner which would be most effectual. 
Though they would be willing to trust a few thousand dollars 
to the management of a young man, yet they are not willing 
to put their whole property in peril by becoming his partners. 
The mere lending money or endorsing notes by a man of for- 
tune, in order to patronise a young merchant just going into 
business, is much less beneficial to his other creditors than a 
partnership with a limited responsibility on the part of the rich 
friend. Where money is lent, the young man, if he finds his 
affairs going backwards, is too apt to give up everything to 
secure his patron, reserving nothing with which to pay his 
other creditors. But in case of a limited partnership, the rich 
friend, as a special partner, can receive nothing from the part- 
nership stock until all the other creditors are fully paid. 
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The propriety of limiting liability even in commercial part- 
nerships, has been admitted in other commercial countries. 

In France, besides general partnership, there is another 
sort called societé en commandite. In the words of the code, 
‘This partnership is formed between one or more general part- 
ners, (a) and one or more partners who are simply contribut- 
ors of capital, who are called commanditaires or partners in 
commandite. Itis carried on under a partnership name, which 
must be that of one or more of the general partners.’ * * * 
‘The name of the limited partner (4) cannot appear in the style 
of the firm. ‘The limited partner is not liable to suffer any 
loss beyond that of the funds which he has brought or agreed 
to bring into the joint stock. The limited partner cannot 
act as agent or be employed in the business of the partnership, 
even by a power of attorney. In case of transgression of the 
prohibition in the foregoing article, the limited partner becomes 
liable with the general partners for all the debts and engage- 
ments of the partnership, to the full amount.’(c) It may be 
worth while to remark that this species of partnership, which 
originated in Italy, is far from being of recent origin in France. 
It has long prevailed there, and it is regulated by an ordinance 
of Louis XIV. It has been regarded with great favor in that 
country, as affording an opportunity for the nobility and men 
of wealth to employ their property profitably in commerce, 
without being actively engaged in it, and without incurring an 
excessive risk. 

The state of New York has within a few years adopted the 
sound and liberal policy of the French law. A statute passed 
April 17, 1822, authorizes the formation of limited partner- 
ships on nearly the same principles and under similar regula- 
tions with the societé en commandite. 

There is another sort of partnership in France, very similar 
to our manufacturing corporations, which is called societe’ 
anonyme. ‘The code contains the following provisions on this 
subject. ‘The anonymous partnership does not exist under 
a partnership name, or the name of any of the copartners. Its 
name is regulated by the object for which it is established. It 
is conducted by agents appointed for a limited time, who may 
be dismissed, and who may be in partnership or not, and sal- 





(a) Responsibles et solidaires, that is, each one liable for the full amount 
of the debts. 
(6) Associé commanditaire. (c) Code de Com. a. 23 to 28. 











1829. ] Manufacturing Corporations. 113 


aried or unpaid. The agents are only responsible for the ex- 
ecution of the service committed to them, and do not contract 
by their agency any personal obligation with regard to the 
contracts of the partnership. The partners are only liable to 
lose the amount of their interest in the partnership. The cap- 
ital of the partnership is divided into shares and even parts of 
shares, of equal value. ‘The share may be proved under the 
form of a certificate to the bearer. In this case a transfer is 
effected by a delivery of the certificate. The property of the 
shares may be proved by a record in the registers of the part- 
nership. In this case a transfer is effected by an assignment 
entered in the registers, and signed by the assignor or his at- 
torney. The anonymous partnership cannot exist without the 
license of ‘the king and his approbation of the act which consti- 
tutes it. This approbation ought to be given in the prescrib- 
ed form.’(a) 

It would not be difficult to produce many other examples 
of laws by which partners and quasi partners have, on equita- 
ble grounds, for the benefit of commerce, been relieved from 
an indefinite responsibility. 

‘A creditor,’ says Van Leeuwen, (b) ‘ who had transactions 
with any one to whom a ship was trusted by an owner, or who 
was placed by his master, as factor or manager of any mer- 
chandise concerning the ship or such merchandise alone; such 
creditor anciently had the option, whether he would call upon 
the owner of the ship, or his substitute, the merchant, or his 
manager for payment, and prosecute them at law; and if there 
were several owners or merchants, in that case each of them 
was bound for the whole. But this usage has not been adopt- 
ed among us, it being prejudicial to trade; and one is obliged 
always to call upon the owners or merchants themselves, and 
sue them at law; neither is it in use in Holland, (where trade 
is at present, and has for a long time since been prosperous, ) 
viz. that where there are many owners and partners, each shall 
be bound for the whole; but, on the contrary, it was intro- 
duced that many joint owners of a ship together may not be 
called upon for payment further than for the value of the ship, 
and the amount of the property which she contains; and each 
is bound separately, and no further than for his respective 





(a) Code de Com. L. 1, a. 29 to 37. 
( b) Rom. Dutch Law, B. 4, c. 2, 8.9. We quote from the English trans- 
lation, published at London in 1820. 
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share in the trade; and it is sufficient if they deliver and bring 
up what they have in common, in satisfaction for the decree 
for the whole: and so it was decided by the high court in 
Holland.’ 

In France the liability of the owners for the acts of the cap- 
tain ceases by their abandoning the ship and freight.(a) 

Even in England a relaxation of the law of a somewhat sim- 
ilar character has taken place. 

By the common law the owners of vessels, in all cases 
where they were responsible for the loss or damage of goods 
to the merchant who shipped them, were liable to pay the full 
amount of the injury. In 1733, however, the impolicy of this 
extensive liability on the part of the owners for the negleet or 
misconduct of third persons began to be felt, and was partially 
remedied by statute. A subsequent statute, passed in 1813, (6) 
extends the relief much farther, and provides that the owners 
and part owners of a vessel shall not be answerable for any 
loss or damage, taking place without their fault or privity, 
to goods laden on board the vessel, or to any other vessel or 
goods on board thereof, further than the value of their ship or 
vessel and the freight due or to grow due for the voyage. 

In Massachusetts, an act chiefly copied from the British act 
of 1733, has limited the responsibility of owners to the value 
of the ship and freight, in cases where they are liable for loss 
or damage occasioned by the acts of the master or mariner.(c) 

The policy of a limited liability seems also to be supported 
by the laws regulating other corporations. 

The expediency of allowing limited partnerships in the form 
of corporations has long been admitted in this country. In 
most of the states there are banks, insurance companies, and 
other corporations, in which the stockholders are only liable 
to lose their stock, or a certain amount limited by the amount 
of their stock. It is not easy to perceive why banks and 
insurance companies should have advantages over manufac- 
turing corporations. In both cases individuals associate to- 
gether to raise a capital to be employed in a particular busi- 
ness. In both cases, though the enterprise may prove bene- 
ficial to the public, the interest of the cerporators is the only 
thing sought after. In both cases the business is attended 
with risk and uncertainty; and in both cases the stockholders 
have opportunities of defrauding the public by a fraudulent 





(a) Code de Com. a. 216. (6) 53 Geo. III. c. 159. 
(c) Mass. st. 1818, c. 122. 
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failure. If it be said that the mode in which the capital 
of banks and insurance companies is obliged to be paid in, and 
the other laws which regulate their operation, afford a greater 
protection to the public, than the laws applicable to manufac- 
turing corporations would do without the personal responsibil- 
ity of the corporators; to this it may be answered that it only 
proves that laws ought to be made to protect the public against 
the fraud or mismanagement of manufacturing corporations, 
which is admitted, but it does not show that such laws cannot 
be framed without exposing the stockholders to the ruinous 
risks which they now run. 

4. It is also urged by the advocates of the present system, 
that the personal responsibility is for the benefit of the credit- 
ors of manufacturing corporations, and therefore ought to be 
continued. Is there no other interest then in society than that 
of creditors; or is their interest paramount to every other con- 
sideration? If a statute should provide that every creditor 
should have a right to direct the officer who had an execution 
in his favor, to levy it on the property or person of any inhab- 
itant of the same town with the debtor, every one would exclaim 
against such a law. Yet it would be very convenient, at least 
in its first operation, for creditors, and in our opinion scarcely 
more unjust than the very statutes of which we now complain. 
For the amount of the private property of the individual cor- 
porator, where no personal liability existed, would no more 
regulate the amount of business done by the corporation, than 
the property of one inhabitant of a town regulates the credit 
of another. 

But we think that we have already shown that this unlimit- 
ed personal liability is not, on the whole, even for the ad- 
vantage of creditors; and at any rate a law which is on the 
whole injurious to the community, ought not to be tolerated 
merely because it gives a facility to creditors in collecting 
their debts. 

We have fully expressed our opinion that the statutes creat- 
ing an unlimited responsibility on the part of stockholders, are 
unjust, and are producing a most injurious effect on New Eng- 
land. We cannot but hope that when they are brought fairly 
under the consideration of the legislature, they will be re- 
pealed, ‘absolutely, totally, and immediately.” What system 
ought to be adopted in their place, it is not so easy to decide, 
but a worse one than the present cannot be devised. We 
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shall not attempt to propose specific remedies for the faults 
which we have pointed out, in a systematic form, or even to 
examine the details which it may be expedient to introduce 
into an act, but we shall venture to suggest one or two con- 
siderations which appear to us to deserve attention. 

It has been thought by many that creditors of corporations 
would not be injured if nothing more than the corporate 
property was liable to them, because they would know the 
fund to which they trust. Were it certain that all corpora- 
tions would be conducted with honesty and discretion, perhaps 
nothing but the corporate property should be liable ; but as these 
bodies have great opportunities of making their apparent means 
greater than their real funds, and of defrauding in other modes, 
and are liable to great mismanagement, it is right that the 
public should be farther protected; and it seems not unreason- 
able that as the individual stockholders share in the profits of 
the business if successful, they should also participate in the 
losses if unsuccessful, in the same proportion. 

The object to be attained is to mitigate the rigor of the pre- 
sent laws, and at the same time to afford a sufficient protection 
to the public against the fraud or mismanagement of the cor- 
porations. Several bills have at various times been before the 
legislature of Massachusetts, in which the liability of stock- 
holders was regulated by a regard to the amount of stock re- 
spectively held by them. ‘The provisions for protecting the 
public were generally of the same character as those now in 
force in relation to banks. The very small number of failures 
of banks, and the comparatively small amount of loss which the 
public has sustained by them in Massachusetts, prove suffi- 
ciently the merit of the existing regulations. Regulations ofa 
similar character, though they might not be equally effectual 
with regard to manufacturing corporations, would probably 
afford a sufficient protection to the public. 

The insolvency of corporations arises from similar causes 
to that of individuals. Among the most important, are, a fall 
in the price of manufactured articles; an improvident expend- 
iture which renders the cost of the manufactured article higher 
than it can be sold for; losses by the failure of agents and 
factors, or other persons indebted to them; a fraudulent divis- 
ion of the property among the stockholders. 

One cause of embarrassment in corporations is, that but a 
small part of their capital is paid in, the remainder is borrow- 
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ed. Now itis evident that institutions carried on in this man- 
ner must be much more liable to failure than if the whole 
capital was paid in, as a much smaller loss would overwhelm 
them. We should therefore suppose that requiring a certain 
part of the capital to be paid before the corporation commences 
operation, and the whole to be paid in before a certain date, 
and leaving corporators liable as partners, in case of a neglect 
to comply, would render the failure of these institutions less 
likely than if they should be suffered to go on without any 
regulation. A provision of this character now exists in New 
York. Such a provision would probably prove very useful in 
Massachusetts, by making many companies pay in their capi- 
tal in order to escape the personal responsibility, that would 
under the present laws carry on their business with a large 
part of their capital borrowed. 

Another mode of preventing a business disproportioned to 
the capital, would be to direct that the amount of debts due 
from the corporation should never exceed two or perhaps three 
times the capital, and to make the directors liable for any ex- 
cess of debts which they may incur. This is the law with 
regard to banks in several of the states, and has been propos- 
ed with regard to manufacturing corporations in one or two 
bills which have been before the legislature of Massachusetts. 

In case of a failure of the proper officer of the corporation 
to give personal or real property to be attached on mesne 
process, or taken on execution, each stockholder might be made 
liable to pay an amount of debts equal to the amount of his 
stock in the corporation, and also to the amount of dividends 
which he had received within a certain time before the suit 
against the corporation is brought. 

It may be objected that each stockholder ought in justice to 
be bound to pay his proportion of all the debts, and not merely 
debts to the amount of his stock. But to carry such a system 
into operation under the present laws would be very difficult, 
for it would require every creditor to bring a suit or suits 
against all the corporators in order to recover the whole amount 
of his debt; and as the probability is that some of the corpora- 
tors would be insolvent, the creditor, in case of the failure of 
the corporation, would be almost sure to lose a part of his debt. 
The difficulty, too, of pursuing this course where the corpo- 
ration is numerous, would be intolerable. The creditor would 
have to pursue fifty or a hundred people in order to secure 
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his debt. Inthe mode which we have suggested, the creditor 
would generally only be obliged to find out one or two respon- 
sible stockholders, and attach their property. It is supposed 
that in a great majority of cases, the funds of the corporation, 
and the property of solvent stockholders liable for the corpo- 
rate debts, would prove sufficient. A provision like that pro- 
posed for making stockholders pay debts equal to the amount 
of dividends received within a certain period, would serve to 
protect creditors from a fraudulent division of the funds of the 
company. A long time ought not to be taken, because it 
would create great and uncertain liability in stockholders, who 
had received dividends of real profits, and sold out of the com- 
pany while it continued solvent. 

A bankrupt system to distribute the property of insolvent 
corporations, and to compel the stockholders to contribute 
ratably to make up any deficiency, might be advantageous ; 
but as such a system is not likely to be introduced in Massa- 
chusetts, as long as the present mode of giving priority to the 
first attaching creditor is pursued, we perceive no difficulty in 
giving creditors a right of compelling any stockholder to pay 
an amount equal to his stock, and in discharging him when he 
has once paid that amount. 

One principle, which is disregarded by the present laws, 
ought, we think in justice to stockholders, always to be act- 
ed on, which is, that every corporator should be liable only 
for debts which are contracted during the continuance of his 
membership, except in case of his receiving a part of the cap- 
ital of the company which ought to be applied to the payment 
of its debts. 

It is not to be expected that any legislative provisions can 
entirely protect the creditors of corporations from all risk of 
loss by their failure. If the persons who trust these institu- 
tions are as well protected as if they trusted individuals, it is 
all that they can demand. We are satisfied that laws can be 
made to give such protection, which will not be oppressive to 
the members of corporations. All that we insist on, is, that 
it is for the benefit of the public, that individuals should have 
the power under proper regulation of entering into partnership 
with a limited liability. 





















Derelict Property. 


Art. VII.—DERELICT PROPERTY. 


[The following case involves important principles, which 
were elaborately discussed at the bar and by the court. We 
publish it at length, because it will not appear in any volume 
of reports. | 

Piste the Massachusetts Distriet, $ ‘arch Term, 1829. 
Before the Hon. Joun Davis, District Judge. 
Samuel Peabody and others, libellants of the Proceeds of 28 bags of cotton. 


Tuis libel was filed by Samuel Peabody, one of the sur- 
viving owners of the schooner Equality, in behalf of himself 
and another owner, and the representatives of a third owner, 
who had also been master of the vessel. The libel stated that 
August 27, 1806, the schooner found twenty-eight bags of cot- 
ton adrift at sea, abandoned by the owners, which the master 
took on board and carried into Salem ; that the owners of the 
cotton were then and had ever since been unknown to the 
libellant; that a libel was filed in the District Court by the 
salvors for salvage; that the court ordered the cotton to be 
sold, and adjudged that after payment of costs, expenses, and 
duties, one moiety of the residue should be paid to the salvors, 
in the following proportions, viz. one-third to the owners of the 
schooner, one-third to the master, and one-third to the crew ; 
and that the other moiety should-remain subject to the further 
order of the court. The libel then averred that the last men- 
tioned moiety had remained in the court until the present time, 
awaiting such further order; and alleged that it had not been 
claimed by or allowed to any persons since that time, and that 
from the great length of time which had elapsed since the 
cotton was found, more than twenty-two years, the libellant 
had good reason to believe, and did verily believe, that it 
would not be claimed by any other persons than himself and 
the other parties interested; and that he is advised that he and 
they are lawfully entitled to the said moiety, which he prayed 
should be decreed and paid over to him, for himself and the 
other parties interested. 

Andrew Dunlap, Esq. District Attorney, appeared and in- 
terposed a claim for the said remaining proceeds, as the right 
of the United States, denying the right of the libellants, and 
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praying that the proceeds should be paid to the Treasurer of 
the United States. 

The facts stated in the libel were not disputed. 

The case was argued by Mr. J. Pickering for the libellants, 
and Mr. Dunlap for the United States. 


Mr. Picxerine. The libellants claim the proceeds of the 
property in question as a derelict. It was found by them, on 
the high seas, twenty-two years ago; was duly sold under an 
order of this court, publicly advertised in the newspapers, and 
no owner has ever appeared. 'To constitute a case of derelict, 
it is not necessary, as by the civil law, that the goods should be 
voluntarily abandoned, without any further claim of property 
in them. It is sufficient, that they are found deserted or 
abandoned upon the seas, whether it arose from accident, or 
necessity, or voluntary dereliction. Rowe and al. v. brig ‘ 
and cargo, 1 Mason’s Rep. 372. It is true that the High 
Court of Admiralty in England has sometimes held that the 
abandonment must be made ‘ without hope of recovery.’ But, 
it is observed by Mr. Justice Story in the case just cited, that 
Lord Stowell has silently retracted that opinion (in the case of 
the Lord Nelson, 1 Edw. 79, and the Blendenhall, 1 Dods. 
Rep. 419) and that ‘certainly it is not recognised as the 
doctrine of this country.’ The learned judge then goes on 
to adopt the definition of Sir Leoline Jenkins—that derelicts 
are ‘boats or other vessels forsaken or found on the seas 
without any person in them.’ This principle is recognised in 
Molloy, Book 2, ch. 5, sect. 4. ‘The remarks here made 
are also applicable to the opinions expressed in the case of 
Taylor et al. v. ship Cato, where the court adopted the 
original rule of Lord Stowell ;(a) and also to the case of 
Wilkie et al. v. brig St. Petre, in Bee’s Rep. 82. Upon 
the facts proved in the present case, then, there can be no 
doubt that this is a case of derelict, according to the modern 
application of that term. 

The claim to derelict property rests upon the general prin- 
ciples of natural law and the positive regulations of states. 
According to the principles of natural law, derelict property 


or property found, whose owner is unknown, belongs wholly 
to the finder.(b) 








(a) 1 Pet. Adm. Rep. 52. 

(b) Grot. Jur. Bel. lib. ii. c. 8, s. 7; Pufendorf, lib. iv. c. 6, s. 13, and 
Barbeyrac’s note 2; Encycloped. Method. Jurisprudence ; 1 Bl. Com. 295, 
296 ; 2 Bl. Com. 9 and 402 ; 2 Wooddes. Lect. 391. 














1829. ] Derelict Property. 121 


The elementary writers, it is true, admit that this principle 
of natural law may be modified by express regulations; and 
several European nations have in fact established different 
rules; of which France, in particular, affords an example in 
the Code Civil, art. '716. But the rules of different states 
have always materially differed from each other, as well as 
from the original rules adopted in the civil law.(a) 

The United States, however, have made no such regulation. 
As a confederacy, having no powers except such as are ex- 
pressly surrendered by the several states, (among which pow- 
ers this is not included) they could not establish any regula- 
tion on this subject, so as to affect the rights of the individual 
citizen who should happen to be the finder of property lost or 
abandoned. ‘The right to dispose of such property, so far as 
respects the finder, must still belong to the sovereignty of his 
particular state. So far as regards foreign nations, it may be 
admitted, that the United States may take cognizance of these 
cases as matters of admiralty or maritime jurisdiction; and 
that property found derelict on the ocean, the common high- 
way of nations, should be adjudicated upon by the United 
States courts, which are the enly tribunals authorized to de- 
cide such questions as against foreign states. But the ultimate 
right of property, as between individual citizens of the United 
States, must depend upon the laws of the individual states to 
which such power is reserved by the principles of the confed- 
eracy. 

if the property in question had been found upon the terri- 
tory of Massachusetts, it would, on principles of natural law, 
belong to the finder; and the United States could make no 
claim to it; but the state, as a sovereign state, has provided 
by an ancient law, that after the lapse of a year and a day the 
property of the original owner should be considered as devest- 
ed, and disposed of in a specific mode. In England, goods 
found upon the land have been adjudged exclusively to the 
finder; as in the case of Armory v. Delamirie,(b) where a 
chimney-sweeper’s boy found a valuable jewel, and the court 
held that he was entitled to it against all the world, until the 
original owner appeared to claim it.(c) Now it is difficult to 
perceive any distinction in principle, so far as regards the ori- 





(a) Groenewegen de Legib. Abrogat. p. 23. 
(6) 1 Strange’s Rep. 505. 
(c) See also Christian’s note on 1 Bl. Com. 299. 
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ginal owner and the finder, between property found on land 
and on the high seas. 

But it is suggested, that the government of the United States 
should hold it, in preference to the finder, in order that it may 
be in the power of the owner to recover it; as the finder or 
his representatives may forever remain unknown, but the gov- 
ernment can always be found. We say in reply, that the gov- 
ernment may deliver it to the finder upon adequate security, 
as in many other cases, if it has a right to retain the property 
at all. But here again the question recurs, whether this is a 
right of the general government of the United States, or of the 
particular states. We should further ask, if the government 
has the right to retain the property, for how long a time can it 
be held? Does the government acquire an absolute and per- 
petual right as against the finder? On the contrary, there 
must be a reasonable limitation in this as in all other cases. 
If by our laws a possession of forty years would bar a claim 
even to real estate, it should seem that twenty-two years 
ought to bar any claim of the original owner in the present 
case. By the laws of Europe, which have been referred to 
respecting wrecks, the short period of a year and a day wasa 
good bar against all the world; and by our state laws the same 
period is a good bar in the case of strays and goods lost on the 
land. In the case of Wilkie v. Brig St. Petre, in Bee’s Rep. 
82, it is true that the court intimates, that no length of time 
would be a bar; but the language there used must be taken 
with reference to the case then under consideration, in which 
however no very great length of time had elapsed. 

Again, it is said, we are not to presume that the owner 
would have abandoned valuable property ; but it may on the 
other hand be replied, that it cannot be presumed he would 
have remained silent for twenty-three years and give no public 
notice of his loss; which notice is not here pretended. The 
voluntary abandonment of property, like the relinquishment of 
debts, is not an uncommon thing; and the non-appearance of 
an owner, after such a length of time, is the strongest evidence 
of such abandonment. ‘To make a case of derelict, however, 
it is not necessary that no owner should afterwards appear.(a) 
In all the cases cited for the United States, either a very short 
time had elapsed between the abandonment and the adjudica- 





(a) The Aquila, 1 Rob, Adm. Rep. 40. 
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tion, or a claim was made by a known owner immediately. If, 
then, there is any such thing as a limitation to claims of own- 
ers in these cases, the present is as strong a case as can be 
found for applying such limitation. 

It is also argued, that the United States can make this claim, 
as successor to the prerogatives of the king of England; upon 
the authority of 3 Dane’s Abridg. 157. Butin the same work 
it is said that there are numerous instances, in which this doc- 
trine has been held not applicable to the American colonies; 
and then we contend, that the present is one of the latter cases, 
and that whatever rights of that kind the several states may 
have, there is no such prerogative in the federal government. 
Among other instances, the United States have not claimed 
anything of the royal prerogative as to wrecks, but these have 
been considered as under the jurisdiction of the several states. 
If, therefore, the present claim of the libellants rested upon 
the law of wrecked property, it would still be the right of the 
finder to have it disposed of independently of any claim of 
the United States. 

It is further objected, that the claim of the whole property is 
one of anovel impression. But in the case of McDonough v. 
The ship Mary Ford, 1 Dall. Rep. 188, the Supreme Court 
of the United States intimate a doubt, whether on the princi- 
ples of abandonment they ought not to decree the whole of the 
property there in question to the American libellants; but as 
the parties had not appealed from the decision of the lower 
court on that point, it could not be taken notice of on the ap- 
peal. 


Mr. Donwap argued that the claim of the libellants rested 
upon the principles of the title by occupancy, as described by 
the ethical and legal writers. The case at bar was, he admit- 
ted, one which at first view appeared strongly in favor of the 
libellants upon equitable principles, yet it must be decided by 
general rules of law ; and when the cause was examined to the 
foundation, it would, he believed, be found to rest upon those 
barbarous principles of the ancient Law of Nations in the iron 
age, by which a title was asserted to shipwrecked property, to 
the exclusion of the right of the unfortunate owners. ‘The title 
by occupancy, except in the case of newly discovered coun- 
tries, no longer exists; it is totally unsuited to the present state 
of society, as its assertion must constantly tend to the violation 
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of its peace. The laws of all civilized nations provide against 
the assertion of this title, which, however equitable it may ap- 
pear in the elegant essays of ingenious and fanciful ethical and 
legal authors, is utterly inconsistent with the harmony of any 
well regulated society. Even the most learned authors, in 
their speculations on this subject, differ in their nice and scho- 
lastic hypotheses: Grotius and Pufendorf, resting the right 
upon the foundation of an implied assent of all mankind, that 
the first occupant of property should become the owner; and 
Barbeyrac, and Mr. Locke, denying any such assent, and 
founding the right upon the fact that the occupant has, by seiz- 
ing the property, joined his labor to it, and thereby made it 
his own. It would seem, that when such learned doctors of 
the law disagreed, that the dispute must be about a fanciful 
matter, having no practical applicability to the common affairs 
of life or the general rules of human conduct.(a) Burlamaqui, 
in his Principles of Natural Law, considers the state of property 
as wholly an ‘ adventitious state,’ created by civil society, and re- 
strained and regulated by its ordinances.(6) The right of inher- 
itance and the right to dispose of property by will, which cannot 
be satisfactorily sustained by natural law, whatever may be the 
common notions implanted by education, rest upon this supposi- 
tion, that the permanent right to property is ‘an adventitious 
state;’ and therefore Blackstone, in his second Book, ch. 14, 
has said that ‘all rules of succession to estates are creatures 
of the civil polity and juris positivi merely.’ The title by 
occupancy to lands never existed in England but in a few 
cases of rare occurrence, and now it is in those cases destroy- 
ed by statute regulations.(c) It was therefore contended that 
the libel in the present case could not be supported upon the 
notions which had been proclaimed in former days relative to 
the title by occupancy. 

As to the law relied on respecting property derelict, it was 
contended that there was no such thing at present in the sense 
of the word derelict in the civil law, and the ancient law writers, 
—a voluntary abandonment, without any further claim to pro- 
perty. This never happens in the present avaricious or needy 
age, unless in trifling cases, to which the legal maxim de mini- 
mis non curat lex applies, or in cases of insanity, where the 





(a) 2 Bl. Com. ec. 1. (b) Burlamaqui, c. 4, s. 8. 
(ec) 2 Bl. Com. c. 16. 
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acts of the party are null and void, and guardians will be ap- 
pointed to recover and preserve the property. Gifts are often 
made from various honorable and generous considerations, but 
a gift does not create a derelict, for the donee, not the first 
finder, has the title. The modern «vscription of property 
derelict, is given by Sir Leoline Jenkins, the great admiralty 
judge of England, and has been adopted by the learned judge 
of the Circuit Court of the United States for this circuit. It 
is defined, property forsaken when the hope of recovery ex- 
ists, although there may be no intention of attempting to re- 
cover it.(a) Express dereliction, in the sense of the civil law, 
never applied to the case of goods thrown overboard in a 
storm for the preservation of life or property. In Justinian’s 
Institutes,(4) it is ordained, ‘ but the law is not so in respect 
of things thrown overboard in a storm to lighten a vessel, 
for they remain the property of the owners, seeing it is evi- 
dent they were not thrown away through dislike, but that per- 
sons in the ship might avoid the dangers of the sea.’ ‘The 
law of England, the common law, never recognised any such 
thing as a derelict in the civil law sense. It is said in the 
Doctor and Student,(c) ‘there is no such law in the realm of 
goods forsaken.’ It was therefore contended, that there was 
nothing in the doctrine respecting derelicts to sustain the libel 
and repel the claim of the United States for this money. 

The chief legal authorities in support of the claim of the 
libellants are certain passages in Blackstone. In the Commen- 
taries, vol. 1, p. 293, it is said, if property ‘be found in the 
sea or upon the earth, it doth not belong to the king, but the 
finder, if no owner appears;’ and in the 2d vol. of the same 
work, p. 402, it is laid down, ‘ whatever moveables are found 
upon the surface of the earth, or in the sea, and are unclaim- 
ed by any owner, are supposed to be abandoned by the last 
proprietor, and as such are returned into the common stock 
and mass of things; and therefore they belong, as ina state of 
nature, to the first occupant or fortunate finder, unless they 
fall within the description of waifs, or estrays, or wreck, or 
hidden treasure, for these, we have formerly seen, are vested 
by law in the king.’ It is evident that Blackstone is speaking 
of the fanciful case of voluntary abandonment as a foundation 





(a) Sir Leoline Jenkins’s works, p. 89; 1 Mason’s Rep. 372. 
(6) Lib. 2, tit. 1, s. 47, Cooper’s edition. 
(c) Dialogue, 2, c. 31. 
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for the title by occupancy, for he rests the right of the finder 
entirely upon the supposition of voluntary abandonment by the 
original owner. Besides, the case of wreck is exempted from 
the operation of this theoretic rule. In a note to article 
32 of the Laws of Oleron, the right of the finder to goods 
thrown overboard in a storm is denied, for the owner, as the 
sea drives everything to the land, has still the hope of reco- 
vering such property: it is said to be ‘non in derelicto sed in 
deperdito.” The right of the finder is only in cases of ‘ aban- 
donment through contempt,’ that is, voluntary abandonment, 
to which Blackstone, in the remarks above cited, alludes. 
Again, it is held by the court, in the case of La Belle Creole, 
1 Peters’s Admiralty Reports, 36, that ‘the cases of derelic- 
tion, in which the maxim of occupantis fiunt derelicta is found- 
ed, generally run on the principle of a voluntary abandonment 
by the owner with his free consent, and not on such a relin- 
quishment as force, necessity, or danger compel.’ In this 
case, had there been a voluntary abandonment, and a case for 
the application of the principles laid down in Blackstone, the 
whole property would have been decreed to the libellants some 
twenty years since, when the property found was libelled, and 
a moiety only decreed for salvage. ‘This distinction, which is 
maintained in argument on the part of the United States, is 
believed to be a solid one, and Blackstone himself recognises 
it, in his remarks upon treasure trove or hidden treasure, and 
bona vacantia, or goods found without any known owner. In 
his Commentaries, vol. 1, p. 293, he says that ‘ hidden trea- 
sure’ belongs to the king, because by the Aiding the owner 
has shown that it was not his intention to renounce his pro- 
perty. In the same volume, p. 298, he says that bona vacan- 
tia, or goods in which no one can claim a property, by the law 
of nature belonged to the finder, but in settling the modern 
constitutions of Europe, to avoid strife, were vested in the 
sovereign power. Now if hidden treasure never belonged to 
the finder, and bona vacantia by the law of nature did, the dif- 
ference was, because in the former case there was no voluntary 
abandonment, and in the latter case a voluntary abandonment 
was supposed. Here, then, Blackstone himself makes the 
distinction between the case of goods lost by necessity, and 
voluntary abandonment, and places the right of a finder upon 
the only ground which can support it, a voluntary renuncia- 
tion by the owner of his property, which has been shown not 
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to be the case, when goods are thrown or washed overboard 
in a storm—that is, in the barbarous dialect of the ancient 
law,—goods jetsam or flotsam. Were Blackstone to be un- 
derstood otherwise, he would be grossly inconsistent; for he 
asserts, in vol. 1, p. 298, that bona vacantia belong to the 
king, ‘because they are goods in which no one else can claim 
a property.’ Now in vol. 1, p. 295, he says, ‘if anything be 
found in the sea or upon the earth, it doth not belong to the 
king, but the finder, if no owner appears.’ This inconsistency 
is the subject of remark by Mr. Christian in his notes to Black- 
stone’s Commentaries, and it can only be reconciled by suppos- 
ing, as has been contended in the argument, that Blackstone 
intended to allow the title by occupancy, only in the imaginary 
cases of voluntary renunciation by an owner of his property 
to the first fortunate finder. It is apparent that this was his 
idea, from the passage in vol. 2, p. 402, in which the right of 
the finder to moveables which are ‘found upon the surface of 
the earth or in the sea, and are unclaimed by any owner,’ is 
put upon the ground, that they ‘are supposed to be abandoned 
by the last proprietor, and as such returned into the common 
stock and mass of things.’ From this view of the subject, it 
was contended that the passages in Blackstone did not apply 
to the case of this libel, or sustain the claim which it pro- 
pounded. 

What is the definition and history of this title by occupancy ? 
In relation to lands, it is defined in Blackstone’s Commentaries, 
vol. 2, p. 258, and in Coke upon Littleton, 41 b. Black- 
stone says ‘ occupancy is the taking possession of those things 
which before belonged to nobody.’ Surely this could not have 
been the case with this cotton found in bales on the ocean, 
with marks and numbers, the indicia of the ownership of the unfor- 
tunate and unknown owner. Lord Coke says, where an estate 
is granted for the life of another man, and the tenant dies, he 
who first enters upon the land, shall hold it during the contin- 
uance of the estate—during the life of the person for whose 
life it was granted ; and so where a tenant for life, in curtesy, 
in dower, grants over his or her estate and the grantee dieth, 
he who first enters shall hold the estate during the continuance 
of it, ‘ because his title is by his first occupation.’ But against 
the sovereign power, this title never could be set up—‘ against 
the king there shall be no occupant,’ says Coke ; ‘against 
the king there shall be no prior occupant,’ echoes Blackstone. 
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It is manifest, therefore, that the title by occupancy, when it 
existed, was never suffered to prevail against the sovereign 
power, and consequently in this case cannot be sustained against 
the United States. But the title by occupancy has been long 
since abolished, as inconsistent with the peace and refinement 
of civilized society, and as a title by brute force, instead of law. 
It is now entirely done away by the statutes of 29 Charles II. 
ch. 3, and 14 George II. ch. 20. The note by Hargrave and 
Butler to the passage cited from Coke Litt. note 241, was refer- 
red to, as containing the ancient law, and the modern law upon 
this subject. The case in Strange’s Reports, vol. 1, p. 305, 
was relied upon by the libellants. This case was where a 
chimney-sweeper’s boy found a diamond ring, and a jeweller, 
to whom it was shown, took it from him, and substituted in the 
place of the jewel a stone of inferior value ; it was ruled that 
the boy might sustain an action against the jeweller, and recover 
the value of the richest jewel which could be found to fit the 
socket in the ring, as the jeweller did not return the diamond. 
But this was a case between two individuals, in which no 
questions of sovereignty arose, in which no flowers nor thorns 
of prerogative sprung up ; and whenever it is cited in the books, 
it is merely to establish the reasonable doctrine of the common 
law, that a mere possessor of property may maintain an action 
of trespass against a mere wrongdoer, who disturbs his pos- 
session. Williams’s notes to 2 Saunders’s Reports, 47, were 
referred to. 

In England and in this country,—certainly in New England, 
the analogies of law are against the claim of property by the 
libellants because they were the finders, and in favor of the 
claim of the government or sovereign power. ‘Take, for in- 
stance, the law respecting estrays. ‘ Estrays are such valuable 
animals as are found wandering in any manor.or lordship, and 
no man knoweth the owner of them, in which case the law 
gives them to the king.’(a) Christian, in his note to this passage, 
assigns the true reason: ‘the law is probably founded upon 
general policy,’ as it ‘ lessens the temptation to theft,’ and fur- 
nishes the owner with ‘the best chance of having his property 
restored to him.’ In Massachusetts, as early as 1698, it was 
ordained by the colony laws, that ‘ of lost goods whereof the 
owner is not known, public notice should be given, the goods 





(a) 1 BI. Com. 296. 
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appraised, and after a year, if no owner appeared, one half of 
the net proceeds disposed of to the finder for salvage, and the 
other half to public uses. ‘The same law continues, with mo- 
difications, to this day in Massachusetts.(a) A similar law 
exists in New Hampshire, and in Maine.(d) 

What is the law of nations on this subject? The laws of 
the great commercial nations have certainly been against the 
claim of the libellants, and in favor of the principle of the claim 
of the United States. By the Imperial Constitutions of Rome, 
by the civil law, the right to property found shipwrecked, was 
vested in the sovereign power. ‘The edict of the first Christ- 
ian Emperor, Constantine, which has sometimes been attribut- 
ed to one of the Antonines, shows it. Before this edict the sove- 
reign, jure gentium, became entitled to shipwrecked goods, and 
this was the Rhodian law. The edict of Constantine,(c) de- 
clares, ‘what right has the sovereign in another’s calamity, so 
that it should hunt after gain in such a woful case as this?’ 
Now the right of the Emperor certainly was not yielded in 
favor of the finder, that he might ‘ hunt after gain in such a woful 
case,’ but it was yielded only in favor of the owner, and if he 
did not come and claim in a year and a day, the proceeds of 
the goods went into the exchequer. By the decree of the 
Emperor Adrian, if anything was found within the imperial 
domain, half appertained to the finder, and the other half to the 
emperor.(d) In the laws of Oleron, art. 30, it is enjoined 
that in case of shipwreck and goods found floating upon the 
sea, a salvage shall be paid to the finders, and the property 
shall be preserved for the owners a year; if they did not ap- 
pear, the goods were to be sold, and the money arising there- 
from was to be given ‘among the poor,’ and for ‘portions to 
poor maids’ and other ‘ charitable uses.’ All this was order- 
ed under the penalty of the malediction of ‘our mother, the 
holy church,’ whose battles in the crusades Richard I., the 
lawgiver at Oleron, had been piously fighting, against those 
who were guilty of the sin of believing in their church, in whose 
bosom they had been educated. 

In Domat’s Civil Law, book 1, tit. 8, sec. 2, we find the 





(a) Laws of Massachusetts, Feb. 13,1789; June 13, 1815. 

(6) Feb. 9,1791; statutes of Maine, c. 130, p. 436,438 ; Dane’s Digest of 
American Law, vol. 3, c. 79. 

(c) Leg. 1, lib. 11, de Naufrag. 

(4) JSustinian’s Inst. lib. 2, tit. 1, s. 39. 
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ancient law of France on this subject. It is laid down, with 
respect to shipwrecked goods found, that if the owner do not 
appear within the given time, ‘the prince has a right in them, 
as he has in the other kind of vacant goods.’ It appears by 
Valin’s Commentaries upon the Ordinance of the Marine of 
Louis XIV., that when shipwrecked property was found, and 
no owner appeared within a year and a day, it was ordained 
by Francis l. of France, that one-third should be allowed to 
the salvors, one-third to the admiral, and one-third went to the 
king; and Louis XIV. placed under the protection of the 
crown all property saved from shipwreck.(a) In Loccenius 
de Jure Maritimo et Navali, is found the general law of the 
northern nations of Europe on this important subject. This 
writer says, respecting shipwrecked property found derelict or 
without an owner, that the larger part belonged to the national 
treasury, and a lesser portion was allowed to the salvors for 
their care and labor in preserving the property ; this he speaks 
of as agreeable to equity and the laws of nations.(6) Selden, 
in his celebrated work De Dominio Maris, lib. 1, ch. 24, men- 
tions the right of the sovereign power to shipwrecked goods as 
the acknowledged modern Jaw of nations. Bracton, also, 
though an early English common law writer, has the reputa- 
tion of having been well acquainted with the civil law and the 
law of nations, and he says that derelict property or property 
without an owner, as wrecked property, belongs to the treas- 
ury; and things of this nature, which formerly, by the law of 
nature, belonged to the finder, now belong, by the law of na- 
tions, to the sovereign power.(c) It would seem, therefore, to 
be clear that the general Jaw of nations was against the libel- 
lants’ claim and in favor of that set up in this case, in favor of 
the sovereign power—the United States. 

The law of England concurs with the general law of nations 
in relation to this subject. In Sir Henry Constable’s case, (5 
Rep. 106) the Court of King’s Bench say, ‘that the king 
should have flotsam, jetsam, and ligan, where the ship perishes 
or where the owner of the goods is not known.’ In the Doc- 
tor and Student it has been shown to be declared that there is 
‘no such law in the realm as of goods forsaken,’ to divest the 
title of the owner in favor of the finder. By the statute of 





(a) Valin’s Ordonnance de La Marine, Liv. 4, tit. 9, de Naufrages, &c. 
(6) Loccenius, lib. 1, cap. 7, De Naufragiis, s. 10. 
(c) Bracton De Legibus et Consuetudinibus Anglia, lib. 1, c. 12. 
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Westminster, cap. 4, passed in the third year of Edward I., 
the English Justinian, it was provided, in case of wreck, that 
the goods were not to be forfeited either to the finder or king, 
‘where a man, a cat, or a dog escaped out of the ship;’ and if 
the owner came and claimed within a year and a day, the 
property should be delivered to him by the king’s sheriff, 
bailiff, or coroner; but if no owner appeared, they remained to 
the crown. Lord Coke, in his commentary upon this statute, 
states that an opinion had been holden that by the common 
law ‘ goods wrecked upon the sea were forfeited to the king.’(a) 
This statute was grounded on the law of Oleron, the humane 
principles of which did not extend to ‘ Turks or other enemies 
of the catholic faith,’ for ‘every man was allowed to deal with 
such as rogues, and despoil them of their goods, without any 
punishment for so doing,’ as was ordained by ‘that valiant and 
religious prince,’ (as he is called in Molloy) Richard I., at 
Oleron, on his return from a crusade. uaws of Oleron, art. 
47; Molloy, vol. 1, ch. 5; Beawes, 158; Weskett, 488; Sir 
Leoline Jenkins’s Life, p. 88; Malyne, 120; Burrow’s Rep. 
vol. 5, p. 2738,—were referred to as authorities clearly against 
the finder’s right, and in favor of the right of the sovereign 
power. The case of the Aquila, 1 Robinson’s Adm. Rep. 37, 
was referred to, as decisive of this question in England, in 
which case Sir William Scott held the doctrine, that ‘in a 
state of civil society, although property may be acquired by 
occupancy, it is not necessarily acquired to the occupant him- 
self, for the regulations of the state may have made alterations 
on the subject, and may, for reasons of public peace and policy, 
have appropriated it to other purposes, as, for instance, to the 
state itself.” He further says, ‘I consider it to be the general 
rule of civilized countries, that what is found derelict on the 
seas is acquired beneficially for the sovereign, if no owner ap- 
pear;’ and again, ‘in England this right is as firmly established 
as any one prerogative of the crown.’ A manuscript copy of 
proceedings in the High Court of Admiralty in England, in the 
possession of the District Judge of Massachusetts, was referred 
to, showing that, in such cases, after a year and a day from 
the time of the decree for salvage, proclamation is made upon 
the Royal Exchange for the owner to come in and receive the 
residue in court, and upon his default the money is paid, under 
a decree of the court, into the exchequer. 





(a) 2 Inst. 166. 
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If by the law of nations generally, and particularly the law 
of Great Britain, the right to this property is vested in the 
sovereign power, as a droit of admiralty, it is contended that 
in this country it is vested in the government of the United 
States. The colonies never had any droits of admiralty, for 
from the nature of their relations to the parent country they 
had nothing to do with questions of peace and war, except 
with the Indians. ‘The admiralty powers must necessarily be 
annexed to the national sovereignty, whose prerogative it was 
to decide questions of peace and war. ‘The admiralty courts, 
in which questions arising under the laws of nations (for the 
correct decision of which the sovereign power is responsible to 
the world and to posterity,) must have been and were estab- 
lished and the judges appointed, by the crown—the sovereign 
over the colonies.(a) In Dane’s Digest of American Law, 
vol. 3, 137, it is said,—‘ yet the king considered himself as 
entitled to treasure-trove, estrays, wrecks, &c. in America, if 
he should see fit to claim them; for he granted these, in 1639, 
to Sir Ferdinando Gorges, in the province of Maine, and as 
the king judged he had them to grant there, no doubt he held 
he had them to grant, if he saw fit, in adjoining British colo- 
nies in America.’ Also, in the same volume, p. 140, the 
author further says,—‘ On the whole, examining the English 
and colony laws, it will appear that of property found in the 
colonies, in or upon the land, the king only had wrecks of the 
sea cast on the shore; and of goods or property found in or 
upon the high seas, he had jetsam, or goods cast overboard 
and sunk under water; flotsam, or goods afloat on the surface ; 
and ligan, or goods sunk, but tied to buoys, &c, to save them. 
And to wrecks at sea. Now in the United States, to these 
goods now found on the high seas, and brought into them by 
the finder, and no owner known, the United States now suc- 
ceed.’ The 8 Cranch’s Rep. 221, was referred to to estab- 
lish the right of the United States to droits of admiralty, and 
also the constitution of the United States, art. 3, sec. 2, vest- 
ing in the government of the United States jurisdiction ‘in all 
cases of admiralty and maritime jurisdiction.’ 

In this case, the great length of time which has elapsed 
since the property was found, without any claim of ownership, 
is relied upon by the libellants. But this does not strengthen 





(a) Rawle’s View of the Constitution of the United States of America, p. 18. 
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their claim, for no length of time can divest the owner’s right. 
In Bee’s Rep. 82, the judge of the District Court of South 
Carolina held, that length of time gave no ‘better right’ to 
finders than ‘ accrued on the day subsequent to abandonment.’ 

The claim of the libellants is one of a new impression, per- 
haps the first of the kind ever made in an admiralty court; 
and to it the remark of Parker, the learned Chief Justice of 
the Supreme Judicial Court of Massachusetts, in the 17 Mass. 
Rep. 172, in another case, may be well applied :—‘ This case 
must be considered an experiment to ascertain whether, under 
such a state of facts, an action can be maintained ; no authority 
in favor of it has been found by the plaintiff’s counsel, and this, 
of itself, is pretty decisive against the action.’ 

It is not denied, but on the contrary is admitted, that the . 
whole property saved may sometimes be decreed. But this 
can only be done in those cases where, in the opinion of the 
court in which the claim for salvage is preferred, the whole 
property would constitute but a fair compensation for the service 
rendered. Upon this principle it is that divers have usually 
the whole property saved allowed to them; and those who re- 
covered the plate, in 1687, lost fifty years before, near the 
Bahama Bank, and whose case is related in Molloy, vol. 1, 
ch. 5, were allowed the whole. But in the case at bar, a 
moiety only was allowed, being in the opinion of the court a 
fair, full, and liberal compensation for the service rendered. 

The reason why the law of nations vests in the sovereign 
power the right to property so situated, is a plain one—in 
order that the original owner may be enabled to recover his 
property—the sensible reason assigned by Christian in his 
Notes to Blackstone’s Commentaries, why estrays are in Eng- 
land the right of the crown. If property of this nature should, 
in addition to the liberal salvage always awarded, be distribut- 
ed among the finders, when the owners might appear it could 
seldom be recovered; for the finders might be dead and their 
estates administered upon, or insolvent and unable to respond. 
But the government never dies, and is never insolvent; and to 
suppose that it would refuse to restore to an unfortunate owner 
his property, claimed at any distance of time, would be dis- 
trusting the humanity and justice of the times, the integrity of 
the people, and the honor of the government. Our govern- 
ment—and, it is to be hoped, that of every civilized people— 
would say, in such a case, with Constantine,—‘ what right has 
the sovereign in another’s calamity ”” 
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Davis,J. The libellants, owners of the schooner Equality, 
claim a sum remaining in court, part of the proceeds of twenty- 
eight bags of cotton, taken up at sea, on the 28th of August, 
1806, by John Peabody, master of said schooner, and his crew, 
in her passage from Baltimore to Salem, and which were 
brought by them into the last mentioned port. 

On the libel for salvage, in this court, the goods thus saved 
were ordered to be sold for the benefit of all concerned, and 
one net moiety of the proceeds of sale was decreed to the 
salvors, the residue to remain in court, subject to further order. 
By a subsequent order, part of the balance was directed to be 
paid to the salvors, so as to make their whole compensation equal 
to one half the gross amount of the property saved. From the 
length of time elapsed since that decree, it is urged, in behalf 
of the libellants, that there is no probability of any claim being 
made, by the original owners, or by any person in their behalf 
or stead, and they pray that the sum thus remaining in court, 
being two hundred and twenty-five dollars and eighty-five cents, 
may be decreed to them, as their lawful right under the al- 
leged circumstances of the case. 

This application is readily entertained by the court, that a 
final and correct disposal of these proceeds may be made, and 
that a rule may be settled, in reference to some other balances 
remaining in the registry of the court, under similar circum- 
stances. 

There having been no decision, within my knowledge, re- 
specting the disposal of such unclaimed property, in the courts 
of the United States, notice of this application was directed 
to be given tothe District Attorney, who has presented a claim 
in behalf of the United States. The points incident to the 
question have been very fully and ably argued by the counsel 
on both’ sides, and the court has listened, with satisfaction and 
improvement, to their elaborate arguments, supported or il- 
lustrated by numerous authorities, which their diligent and 
thorough examination has enabled them to produce. 

In an examination of the questions occurring, respecting lost 
property and of the rights and duties of the finder, we perceive 
a considerable diversity of opinion among elementary writers, 
and a variance in the practical rules and methods, adopted by 
different nations ; with features, in some instances, of singular 
scrupulosity or refinement. The Byblians, says #lian, if they 
discover any lost article in the road, will not take it up, con- 
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sidering that such an act would be theft.(a) According to 
the remark of a commentator on this passage, a similar senti- 
ment prevailed in other ancient nations. Plato enjoins the 
same strict forbearance, in his book upon laws,—que non de- 
posuisti, ne tollas, was the doctrine of those ancient puritans. 
We shall all readily agree with Pufendorf, in his remark on the 
doctrine, nimia, sine dubio, scrupulositas. We see a tincture 
of these views in the Roman law. The distinctions are so 
nice, in the specification of circumstances and motives justifying 
or excusing the meddling with property casually lost, and by 
which the reproach and penalty of theft might be avoided, that 
he would be thought to act most prudently, who should leave 
it untouched. The sage Ulpian admits, that property derelict, 
or judged to be derelict, may be taken up, but it must be with a 
pure and sincere intention of restoring it to the owner, and with- 
out any mercenary motive or expectation of reward.(6) The 
kind and neighborly duty enjoined on the Israelites,(c) in regard 
to a brother’s ox or his sheep, going astray, and in regard to all 
lost things of their brethren, was held by the Jews, as we are 
informed by the learned Selden,(d) to be limited to their race, 
and they did not consider the direction obligatory on them, in 
relation to strangers. The rules of the common law and of 
natural law, as summarily expressed by Chancellor Kent, in 
his learned and valuable Commentaries on American Law, give™ 
nothing to the finder, in such cases, by way of reward; he can 
only demand of the owner an indemnity, a reimbursement of 
necessary expenses ; but, if the articles found be not demanded 
in reasonable time and after due notice, they become the 
property of the finder, unless some other appropriation be di- 
rected by positive enactment. Such is the law of England, 
in regard to goods found on land, not coming under the de- 
nomination of wreck, estray, waif, or treasure-trove. In Mas- 
sachusetts, and in other states, the disposal of lost goods, found 
on land, is regulated by statute, and there being no such statute 





(a) Var. Hist. iv. 1. 

(6) Quid ergo, si eeerea (id est, inventionis premia) que dicunt, petat ? 
Nec hic videtur furtum facere, etsi non probe petat aliquid. Dig. Lib. 47, 
Tit 2.1. 43. The discriminating Greeks, in reference to what is comprehend- 
ed under our term, salvage, employed, also, another word, Mmuteoy, reward 
for discovery or for giving information. These specimens of their vocabu- 
lary, and the manner in which Ulpian introduces eveste2, would seem to indi- 
cate, that the Grecian law did not correspond with the maxims of Roman ju- 
risprudence, in regard to the rights and duties of a finder of lost goods. 

(c) Deut: xxii. 1—4. 

(4) De Jur. Nat. et Gent. juxta Discip. Ebr. lib. 6, c. 4. 
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provision respecting goods taken up at sea, as in this case, it 
is argued, that, no owner having appeared, after such great 
length of time, the residue belongs to the fortunate finder, or 
if it belong to the public, that the state of Massachusetts, and 
not the United States, should be considered as having the ulti- 
mate right to the property, in default of appearance of the 
original owner. 

In regard to property shipwrecked, or goods thrown over- 
board in extremity, a very early and uniform solicitude appears 
to have been manifested. In this respect the character and 
expression of the civil law are admirable, and highly honorable 
to the Roman jurists, who, generally, were imbued with the 
sentiment and spirit of a generous and elevated philosophy. 
A doubt may be reasonably entertained, whether the Laws of 
Rhodes possessed the harsh and unsocial feature, in this re- 
spect, which some learned writers have asserted, or whether 
the commencement of just and humane dispositions in this par- 
ticular, in the Roman law, is to be referred to so late a period 
as the reign of Constantine, or even to the earlier time of An- 
toninus. 

The goods saved by captain Peabody and his crew, must 
be considered as having either been thrown overboard from 
some ship or vessel, in imminent peril, or swept from such ves- 
sel by force of the seas. Now, in regard to property found 
under such circumstances, humane, equitable, and suitable pro- 
vision is found to have been made, in the civil law, and by 
the marine laws and usages of all commercial nations. The 
regulations and usages on this subject only differ as to the 
proportion that shall be given to the salvors, and as to the ul- 
timate disposal of the property, if no owner should appear ; 
the nations, on the European continent, varying from a third 
to a half in the award of salvage. In England, there is no 
fixed proportion ; but a compensation is given, varying accord- 
ing to circumstances, always, however, with liberal regard to 
the encouragement of enterprise and exertion, in the exercise 
of which the whole commercial community have an obvious 
interest. Such also are the principles of allowance adopted in 
this country, in cases of salvage. ‘The whole law on this 
branch of the subject is fully and ably stated by Mr. Justice 
Story, in the case Rowe et al. v. Brig and Cargo, 1 
Mason, 372. 





In respect to the final disposal of the remaining proceeds of 
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such derelict property, if no owner appear, it has been con- 
sidered by approved writers and the current of foreign decis- 
ions, as accruing to the state; anciently it was devoted to some 
pious or charitable use. The laws of Oleron, (art. 33) direct 
restitution of such property to the owner, or that it be given, 
devoutly, in alms, to the poor, ‘jourte le conseil de quelque 
sage homme discret selon la conscience.’ ‘The laws of the 
Hanse Towns, in the revised code of 1614, direct, that such 
goods be delivered to the principal magistrate of the city or to 
the oldest merchants, who are to award as salvage, from a 
twentieth to a quarter part of the property saved.(a) No di- 
rection is given, as to the disposal of the residue, in case no 
owner should appear ; but the article is considered as deter- 
mining, definitively, the claim of the salvors. In Stypman’s 
Jus Maritimum, and in Loccenius De Jure Maritimo, the ulti- 
mate right of the sovereign, in such cases, among the nations of 
Europe, is fully expressed. 

The general maritime law, according to Loccenius, assigns 
the greater proportion of the property saved to the public 
treasury.(b) The French ordinance, (of Louis XIV.) after 
determining the proportion to be awarded to the salvors, in 
such cases, assigns the remainder, if no owner appear within 
the time prescribed, one half to the admiral, the other half to 
the king, or his grantee. In England, the settled rule is, that 
such unclaimed residue is a droit of admiralty. It is sufficient 
to refer to the case of the Aquila for the law, on this subject, 
in that country :(c) ‘The lord high admiral has the custody 
of derelicts found at sea, and if no owner appears, they be- 
come perquisites of admiralty; the finder can have no property 
in them, only a reward for his trouble, in preserving them; if 
no owner appears, or if the claimant cannot prove his property, 
the salvors have not acquired any right in the thing found, but 
they must be satisfied for their expense and trouble, from a 
sale of the ship and cargo.’ Such is the doctrine recognised 
in that case. ‘I consider it,’ says the learned judge (Sir W. 
Scott, now Lord Stowell) ‘to be the general rule of civilized 
countries, that what is found derelict on the seas is acquired 


(a) Jus. Hans. tit. x. 
(6) * Derelicta tamen bona naufraga, quorum certo tempore non adparet do- 
minus, pro majori parte fisco inferre, minorem partem inventori pro cura et 


custodia eorum adsignare, equitati et juri gentium consentaneum videtur.” 
Loccenius. De Jur. Marit Cap. VII. 
(c) 1 Robins. 37. 
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beneficially for the sovereign, if no owner appear.’ There 
can be no doubt that such would have been the decision in 
courts of admiralty in the colonies, before the revolution ; the 
only question that can remain, therefore, would be as to the 
rule of law on the subject in our present national position. If 
we are to pay any regard to the maritime law, in this particu- 
lar, as evidenced in the writings of learned jurists, and by the 
codes, usages, and customs of commercial nations, the whole 
property cannot be awarded to the salvor, unless it should be 
required for giving him an adequate compensation for his ex- 
ertion, hazard, and expenses. My examination has not pre- 
sented to me any instance, either in England or on the continent, 
where the whole property has, in any such case, been decreed 
to the finder, though such award, as has been intimated, might 
be allowable, where otherwise reasonable compensation would 
not be made. If the claim, made by the libellants, should be 
sustained, and become the rule of practice, in such instances, 
in our courts, we should form a singular exception, among com- 
mercial nations, on a subject, upon which uniformity is obvi- 
ously desirable. It is argued by the libellants’ counsel that 
such must be the result, or that no other disposal can be made 
of such balances remaining in court, until some positive legisla- 
tive enactment shall have given express directions. But 
the rules and usages of nations, on this head, I consider to be 
a portion of our maritime law, giving authority to the national 
courts, by virtue of the constitution and the laws establishing 
and regulating those courts, to adjudge, award, and decree, 
respecting causes of admiralty and maritime jurisdiction, as 
such maritime laws and usages shall direct or authorize. In 
this conclusion, I am supported by Mr. Dane, who, in his very 
valuable work, 4 Digest of American Law, has, from just 
analogies, considered as accruing to the United States, what 
in cases of shipwreck and jettison would, in our colonial con- 
dition, in instances occurring in the colonies, have belonged 
to the crown. ‘The views of the venerable author, on this and 
the connected topics, are referred to by Chancellor Kent, in 
his Commentaries on American Law, in a manner that would 
indicate that they were approved by that distinguished ju- 
rist.(a) 

Such a disposal of property of this description appears to 
correspond with the reasonable and humane attention, which, 





(a) Lect. 36. 
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with some exceptions, in barbarous times, has uniformly pre- 
vailed, respecting such instances of calamity. In the first place, 
a full and liberal reward is given to the salvors; the residue re- 
mains in court, for a time, for the benefit of the owner, and in 
case of his non-appearance, is to be paid over to the state. 
The receipt of such property into the national treasury, we 
may presume, will be with views and dispositions suitable 
to the age and to our free institutions, rendering the whole law 
on this subject, in its administration by the United States, 
as the wise and benevolent would desire. Writers on the law 
of wreck, occasionally quote Juvenal’s sarcastic lines, 
Quicquid conspicuum, pulchrumque est equore toto, 
Res fisci est, ubicumque natat. 

Whatever of such grasping spirit may have predominated, in 
times long past, or may have appertained to the claims of pre- 
rogative, no selfish or ungracious views belong to what is, in 
this case, conferred on the sovereign authority. I do not 
adopt the language of the English authorities, in this particu- 
lar, without a degree of reluctance, that property found dere- 
lict on the seas is acquired beneficially for the sovereign, if no 
owner appear, provided it is to be understood, that such pro- 
perty becomes absolutely and irreclaimably vested in the sove- 
reign, should no owner appear, within a year and a day from 
the time of the decree of salvage. It is more satisfactory to 
consider the sovereign authority as holding such property 
in trust, to be surrendered to reasonable claims, which may be 
presented. The learned Vinnius, in stating the claims of the 
sovereign, in cases of this description, informs us of the lib- 
eral practice, in his own'country, after the legal time prescrib- 
ed for the appearance of the owner has elapsed, and the money 
accruing from goods thus saved, deducting the allowance for 
salvage, is paid into the public treasury.(a) 

This supplemental libel will be dismissed, and the requisite 
orders will be entered to transfer these proceeds, and other 
money remaining in the Registry under similar circumstances, 
to the proper department of the Government, on the principles 
and in the manner that have been indicated. 





(a) Hoc’ tempore elapso publicantur, et fisco acquisite esse intelliguntur, 
qui tamen facilé patitur eas redimi. In. quat. Lib. Inst. lib. ii. tit. 1. 








DIGEST OF RECENT DECISIONS. 


Tis number contains a digest of the principal cases in 


MASON’S REPORTS, (a) Vol. IV. 
DAY’S CONNECTICUT REPORTS,/(a) Vol. VI. 


ABANDONMENT. See INsuRANCcE, 12, 13, 14, 15. 
ACCOUNT. 
An account current signed by a party, is prima facie evidence 


against him of its correctness, but does not preclude him from 
showing any error in it. Nichols vy. Alsop, 6 Conn. 477. 


ACCOUNT, RUNNING. See Ser Orr. 

ACTION. 

In Connecticut the service of the writ is the commencement of 
the suit. Spalding v. Butts, 6 Conn. 28. 

See Patent; PARENT AND CHILD. 

ADMINISTRATOR. See Executor and ADMINISTRATOR. 

ADMIRALTY. 

1. A contract of a special nature is not cognizable in the admi- 
ralty merely because the consideration of the contract is mari- 
time service. The whole contract must, in its essence, be 


maritime, or for compensation for maritime services. Plummer 
v. Webb, 4 Mason, 380. 


2. In general set-offs are not admissible in the admiralty. Ship 
Mentor, 4 Mason, 84. 





(a) The abstracts of cases in both these volumes are well made. We think 
that Mr. Mason’s index might be improved by a different distribution of the 
subjects, and by avoiding some repetitions. The following cases which are 
reported in his volume, are not brought into the index, viz.: Robinson v. 
Hook, p. 139; Hammond v. The Essex Fire and Marine Insurance Company, 
p- 196; Oliverv. Vernon, p. 275; Hicks v. Fish, p. 310; Phettiplace v. Sayles, 
p. 312. They will be found in this digest under the heads of Informer, Insur- 
ance, Admiralty, Release, Highway, Deposition. 
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3. A master, it seems, may maintain a suit in personam in the 
admiralty for wages, or for compensation in the nature of 
wages. Hammond vy. Essex Fire and Mar. Ins. Co. 4 Mason, 
196. 


See PARENT AND CHILD. 
ADVERSE ENJOYMENT. See Limitations, 1, 2, 3. 
AGREEMENT. 


1. In an action on a special agreement, the plaintiff must prove 
the agreement as he has stated it in his declaration. Shepard 
v. Palmer, 6 Conn. 96. 


2. Therefore, where the plaintiff declared on a promise of the 
defendant to pay the amount of a certain note, taken for goods 
sold by him belonging to the plaintiff ; and the proof was a 
promise to procure a note, get it discounted, and remit the 
amount, deducting freight ; it was held that the variance was 
fatal. Ib. 


3. So, where the plaintiff declared on a promise of the defendant 
to obtain a note for the price of certain goods, and to deliver it 
to the plaintiff ; and the proof was of a promise to procure a 
note, get it discounted and remit the amount, deducting freight; 
it was held that the variance was fatal. Jb. 


4. So, where the plaintiff declared on a promise of the defendant 
to obtain such note, get it discounted, and pay to him the bal- 
ance of a certain sum, after deducting a certain sum for freight 
due the defendant; and from the proof it appeared that the 
plaintiff was not liable for such freight, it being due from a third 
person ; it was held, that the variance was fatal. Jb. 

ALIENAGE. See INQUEST or OFFICE. 

ARBITRATION. 


A submission in writing cannot be enlarged by a cotemporaneous 
parol agreement. Palmer v. Chase, 6 Conn. 14. 
ASSIGNMENT. 


1. An assignment may be good, of goods and their proceeds, 
though given by way of mortgage, or as security for future ad- 
vances. De Wolf y. Harris, 4 Mason, 515. 

2. An assignment of goods at sea, and their proceeds, if bona fide, 
is sufficient to pass the legal title to the goods, and also to the 
proceeds, so that replevin will lie for the latter. Jb. 

3. Where property abroad is transferred, either as security, or 
absolutely, it is sufficient to convey a good title to the pur- 
chaser against creditors, if the purchaser uses due diligence 
upon the return voyage to take possession of the proceeds, al- 
though they may be consigned to the vendor. Jb. 
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4. Where A made an assignment of a vessel at sea, in trust to 
B, to indemnify B for endorsements, and also to pay the de- 
mands of certain other creditors named in the conveyance. 
Held, that the taking possession of the vessel by B, in a rea- 
sonabie time and manner after her return, would be a suffi- 
cient delivery and possession to support the assignment, al- 
though the creditors of A should attach the vessel before such 
possession was obtained. Held, also, that it was not necessary 
to the validity of the assignment, that the creditors should be 
technical parties to it, nor that their assent should in any man- 
ner be given to it at the time of its execution, if they assented 
before any attachment of the property. Wheeler v. Sumner, 
4 Mason, 183. 


5. The assent of creditors to an assignment for their benefit, not 
stipulating for a release, may be presumed ; aliter if a release 
is stipulated for. Ib. Halsey v. Whitney, 4 Mason, 206. 


6. An assignment for the benefit of all creditors is good against 
subsequent attachments, although all the creditors are not par- 
ties to the deed before the attachments. Halsey v. Whitney, 
4 Mason, 206. 


7. Itis not a fraud upon any attaching creditor to provide for the 
payment of all the creditors in preference to one who means 
to attach by process the property conveyed. Ib. 


8. Quere. Whether upon general principles, an assignment, 
stipulating for a release of the debtor, ought not to be deemed 
fraudulent, as locking up the debtor’s property from his credit- 
ors, unless they consent to relinquish a part of their debts. Jb. 


9. An assignment by a debtor for the benefit of creditors, con- 
taining a clause that no creditor should be entitled to a divi- 
dend who did not, within a limited time, discharge the assignor 
from the claim against him, is held in Connecticut to be fraud- 
ulent and void. Ingraham v. Wheeler, 6 Conn. 277. 


10. But an instrument referring to such an assignment, renewing 
and confirming it, exclusive of the exceptionable clause, and 
assigning the same property for the same purpose, and giving 
the same authority to the assignee, by reference to the former 
deed, without specifying anew the property, purpose, and au- 
thority,— is valid, and will operate as a new and independent 
instrument of conveyance. Ib. 


11. A general assignment is valid for actual liabilities, as well as 
for debts due, if the parties so intend. Halsey vy. Whitney, 4 
Mason, 206. 


12. One partner may sign and seal such an assignment for the 
firm, and it will bind the partnership, as a release of the debt. 
Ib. 
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See BiLt or Lapine; CovENANT. 
ASSETS. See Executor anpD ADMINISTRATOR. 


ASSUMPSIT. 


1. In assumpsit on a special contract, the whole consideration 
must be explicitly and correctly stated ; otherwise the vari- 
ance on exception to the evidence is fatal. Hendrick y. Seely, 
6 Conn. 176. 


2. In assumpsit for the use and occupation of land, the plaintiff 
must aver that it was occupied, either by the plaintiff’s per- 
mission or at the defendant’s request. Bradley v. Davenport, 
6 Conn. 1. 


3. In indebitatus assumpsit the plaintiff must aver sufficient facts 
to show a valid contract, constituting a debt against the de- 
fendant. Ib. 


See Money Hap anp RECEIVED. 

ATTACHMENT. See AssiGNMENT, 4, 6, 7. 

BANK. See Corporation, 7, 8. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. A note made September 3, 1817, payable on demand, and 
endorsed May 25, 1818, is a note negotiated when overdue, 
and therefore subject in the endorsee’s hands to every infirmity 
which it had in the payee’s. Nevins v. Townsend, 6 Conn. 5. 


2. But where a note, after the dissolution of a partnership con- 
sisting of A and B and while their concerns were unsettled, 
was given by them in the partnership name, for a certain sum 
payable to the order of A, expressed in the note to be for cash 
borrowed of A; it was held, in a suit, brought by C, to whom 
A had for value endorsed it when overdue, against the makers, 
that the plaintiff was entitled to recover. Jb. 


3. An agreement by the payee of a note, not to sue the maker 
for a year, is a sufficient consideration for the guaranty of the 
payment of the note by a third person. Sage v. Wilcox, 6 
Conn. 81. 


4. The following agreement signed by a third person on the 
back of a note then due, viz. ‘I hereby guaranty the payment 
of the within note, one year from this date, whether a suit is 
brought against the signer or not,’ requires on the part of the 


holder demand and notice in order to charge the guarantor. 
Ib. . 


5. Evidence of such an agreement does not support an allegation 
of an absolute promise to pay the money at the end of a year. 
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6. Where A held B’s note, which was due and unpaid, and C 
in consideration that A would forbear the collection of it for 
sixty or ninety days longer, agreed to guaranty the payment 
thereof; and in pursuance of his agreement endorsed his name 
in blank on the note, and A afterwards wrote over B’s name, 
‘Ap. 25th, 1820. In consideration of further forbearance sixty 
or ninety days, I guaranty payment of the within note.’ In 
an action by A against C on this guaranty, held, 1. That parol 
evidence of the agreement between A and C was admissible: 
2. That A had the right to fill up the blank endorsement pur- 
suant to the agreement: 3. That no demand or notice was 
necessary in order to charge C. Beckwith vy. Angell, 6 Conn. 
315. 


7. Where a bill of exchange is drawn by the master of a ship, by 
authority of the owners, in his own name, for cargo supplied 
for the owners, the latter are liable, and are entitled to the 
same defence against the bill, in case of dishonor, that they 
would be, as drawers. Wallace v. Agry, 4 Mason, 336. 


8. A bill of exchange, payable at sixty days after sight, was 
drawn in Havana upon London. Held, that it need not be 
sent from Cuba direct to London; but might be sent indirectly 
in any manner justified by the course of trade; and be sent 
for sale to the United States. Jb. 


9. Such a bill must be presented for acceptance within a rea- 
sonable time: what is a reasonable time depends upon the 
circumstances of each particular case. Ib. 


10. The right of action is complete by the non-acceptance, pro- 
test, and notice. 0. 


11. Where the declaration contains due averments of the pre- 
sentment of a bill for acceptance, and of its dishonor and notice 
to the drawer, proof of these averments is sufficient to maintain 
the suit, although there are subsequent averments in the de- 
claration of presentment for payment, non-payment, and notice 
thereof, which averments are not proved. 6. 


12. Taking a bill of exchange is only prima facie evidence of a 
satisfaction and extinguishment of an antecedent debt. Quere, 
how far even this is to be relied on, as a general presumption 
in foreign states. Ib. 


13. A copy of the protest for non-acceptance need not accompany 
the notice of dishonor. Jb. 


14. A drawer, having no funds in the hands of the acceptor, or 
having withdrawn them without giving notice of the bill, and 
intercepting all other funds before they reach the acceptor, is 
not entitled to strict notice of non-payment. Valk v. Simmons, 
4 Mason, 113. 
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15. Where the endorser of a note, payable April 2, who had 
been duly charged by demand and notice, in consideration 
that the endorsee would forbear to sue the maker, agreed in 
writing on the back of the note to be holden as endorser until 
April 5, held that the endorser’s liability on the first endorse- 
ment being fixed, the second endorsement could not discharge 
that liability. Smith vy. Hawkins, 6 Conn. 444. 


16. Where the payee of a note pays it to the holder, and it is 
delivered up to the payee, no assignment from the holder is 
necessary in order to vest a title to it in the payee, and the 
note is as valid as if it had always remained unpaid in the 
payee’s hands. Page v. Green, 6 Conn. 338. 


17. Where a person deposits a bill of exchange in a bank for 
collection, and the cashier of the bank endorses it and sends it 
to another bank, the cashier of which also endorses it and 
sends it to a third bank, with a letter informing that it was 
transmitted for collection, and the last bank receives the mo- 
ney of the drawee ; the bank receiving the money is responsi- 
ble for it to the original holder, and has no lien upon it, and 
cannot set it off against a claim upon the bank from which it 
received the bill. Lawrence v. The Stonington Bank, 6 Conn. 
521. 


18. Parol evidence is in such case admissible to show the pur- 
pose for which the endorsements were made. Jb. 


See LimiTATIONS ; JURISDICTION. 
BILL OF LADING. 


1. Where a bill of lading consigns property to a consignee 
for sales and returns, he alone can endorse it, so as to con- 
vey the title. But subject to such an endorsement to a pur- 
chaser, the consignor may, by a legal conveyance, assign a 
legal title to the property, so as to be good against his own 
creditors. De Wolf vy. Harris, 4 Mason, 515. 


2. An endorsement of the bill of lading is not indispensable to 
perfect an assignment of goods at sea. It is sufficient, if there 
be a good assignment of the property by a conveyance, with 
apt words. Ib. 


CHANCERY. 


1. Mistakes and fraud are equally relievable in equity. Dunlap 
v. Stetson, 4 Mason, 349. 


2. A purchased ninety-nine hundredths of a tract of land of one 
hundred acres, belonging to the state, under a settler, and the 
state granted the one hundred acres to the settler, and the set- 
tler had granted one acre to B. Afterwards A obtained from 
VOL. I1.—NO. I. 19 
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the state, with full knowledge of B’s title, a grant of the whole 
land, the same being excepted in his own deed from the set- 
tler. Held, that B was entitled in equity to have the one acre 
conveyed to him. Ib. 


3. A executed a mortgage of land to B, and afterwards, on the 
same day, to C, they both obtained decrees of foreclosure 
against A, B’s estate afterwards by assignments came to D, and 
E having attached the premises as the property of C, and re- 
covered judgment against him, sent an agent to D who knew 
of the judgment, to inquire whether his deed had any priority, 
D replied that it had not, that both deeds were delivered at 
the same time. E thereupon took a mortgage from C, who was 
insolvent, to secure his debt. On a bill of foreclosure brought 
by D against E, it was held that the plaintiff was precluded 
from claiming a priority of title. Broome v. Beers, 6 Conn. 198. 


4. Chancery will not compel a person to discover what will sub- 
ject him to a penalty or forfeiture; even where it would be 
barred by the statute of limitations. Northrop v. Hatch, 6 
Conn. 361. 


5. A father executed deeds of land to two of his children, to se- 
cure a provision for them, but retained the deeds in his own 
custody, giving directions to his wife to have them recorded 
after his death, which was done ; held that this was an agree- 
ment, which a court of chancery would enforce. Jones y. Jones, 
6 Conn. 111. 

See VENDOR AND VENDEE. 

CHANCERY PLEADINGS AND PRACTICE. 


The assignor of a chose in action is not in equity a necessary 
party, where the suit is by the assignee, and the assignment is 
absolute. Trecothick y. Austin, 4 Mason, 16. 


CHOSE IN ACTION. See CHANcERY PLEADINGS AND 
PRACTICE. 


CIRCUIT COURT. See Jurispicrion. 
CITIZENSHIP. See JurispictTion ; DomIciL. 
COLLECTOR. 


Where a collector’s term of office expires under the act of 1820, 
he is entitled to one half of the commissions upon bonds taken 
by him and then outstanding, and collected by his successor, 
as being a case within the equity of the United States statute 
1799, ch. 129. Bates v. Drury, 4 Mason, 118. 


COMMISSIONS. See CoLLectTor. 


CONFISCATION. 
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Where the estate of a tenant in tail male was confiscated to the 


Commonwealth, under the statute of Massachusetts of April, 
1779, for confiscating the estates of absentees. Held, that the 
estate of the remainder-man was not thereby divested, but that 
the Commonwealth, by virtue of the confiscation, took only 
such an estate as the absentee had in the premises. Also 
held, that the tenant in possession of the premises under a de- 
fective title from the Commonwealth, after the expiration of 
this estate, was entitled to the value of his improvements. 
Borland vy. Dean, 4 Mason, 174. 


CONSIGNMENT. See Britt or Lapine ; Duties. 
CONSTITUTION OF THE UNITED STATES. 


3. 


A state statute exempting from taxation estates which had 
been or should be given for the maintenance of the gospel 
ministry, is a contract with all such persons as give their pro- 
erty to those uses, that it should be exempted from taxation ; 
and the legislature of the state has no constitutional right to 
rescind or impair the contract. Atwater y. Woodbridge, 6 
Conn. 223. 


. A discharge under an act of a state legislature, which dis- 


charges a debtor, on his surrendering his property for the ben- 
efit of his creditors, from all his debts previously contracted, is 
a good defence to an aetion for the recovery of such a debt, 
where it was contracted after the passage of the law and in, 
and between citizens of, the state under whose law the dis- 
charge was obtained. Hempstead vy. Read, 6 Conn. 480. 


A discharge under a valid act of one state, is available as a 
discharge in any other state. Jb. 


CONTRACT. See ADMIRALTY. 
CONVEYANCE. See DEED. 
CORPORATION. 


1. 





A devised land to ‘the Yearly Meeting of the people called 
Quakers of New England’ to aid a certain charitable fund; 
and after other devises and bequests made B residuary leg- 
atee and devisee. The Yearly Meeting was composed of 
individuals whose names were known, and had been an organ- 
ized body from 1683 to the testator’s death, and during that 
period had kept a record of its proceedings, had a clerk and 
treasurer, raised funds by voluntary contributions, had burying 
places, admitted members, &c., but had done no acts which it 
could not have performed without being incorporated. Held, 
1. That the individuals who composed the Yearly Meeting at 
the testator’s death, did not take the land devised: 2. That 
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the Yearly Meeting as a voluntary association could not take 
it: 3. That the proceedings of the Yearly Meeting, consisting 
of such acts only as it could perform without being incorpo- 
rated, afforded no presumption of a charter of incorporation : 
4. That if the Yearly Meeting were a corporation it could not 
take under this devise unless expressly authorized by its cor- 
porate powers to hold property in trust for other: 5. That the 
land devised descended to the testator’s heirs at law, and did 


not go to the residuary devisee. Greene v. Dennis, 6 Conn. 
292. 


2. Where the plaintiff in a writ of mandamus averred that the 
corporation was established by the name of the Trustees, &c.; 
that the plaintiff was one of the trustees duly elected, and en- 
joying the rights and privileges belonging to him as trustee; 
and that he continued to hold and exercise his said office, until 
he was removed therefrom; it was held that the office of 
trustee, its tenure, duration, and privileges, were sufficiently 
alleged. Fuller y. Plainfield Academic School, 6 Conn. 532. 


3. Where the proprietors of a school had obtained an act of in- 
corporation constituting nine of them, and such other persons 
as they should elect, not exceeding thirteen, and their succes- 
sors, a corporation with the usual powers for managing the 
affairs of the school, with power to fill all vacancies made in 
their number by death or removal of any member or members, 
and to displace all persons appointed by or under the corpora- 
tion ; held that these members were the only visiters of the 
school ; and that the word removal referred to a change of resi- 
dence, and did not give them the power of amotion. Jb. 


4. Where the members of a corporation have the power of amo- 
tion they cannot exercise it, except for just cause. Jb. 


5. Where the return by the members of a corporation, to a writ 
of mandamus, complaining of the amotion of a member and 
seeking his restoration, alleged as the grounds of amotion, 1. 
Disrespectful and contemptuous language towards his associ- 
ates: 2. Neglect of official duty in not acting on committees : 


held, that these charges were insufficient to justify an amo- 
tion. 


6. The place of trustee in an eleemosynary corporation, though 
no emoluments are attached to it, is yet a franchise of such a 
nature, that a person improperly dispossessed of it is entitled 
to redress by a writ of mandamus. Ib. 


7. The mere insolvency of a bank incorporated with the usual 
powers, does not convert its effects into a trust fund for its 
creditors. Catlin y. Eagle Bank of New Haven, 6 Conn. 233. 
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8. Therefore where a bank becoming insolvent assigned a part 
of its property to secure one creditor, it was held that a bill 
brought by another creditor, to have the conveyances set aside, 
and all the property distributed ratably among all the creditors, 
could not be sustained. Jb. 


See MANDAMUS. 
COVENANT. 


1. If the terms of a covenant by creditors, to indemnify the 
debtor against claims under them, are general, it will be con- 
strued a several covenant by each creditor, and not a joint one 
by all. Halsey v. Whitney, 4 Mason, 206. 


2 A conveyed land to B in fee, and covenanted in the deed 
among other things, that the premises were ‘clear of all mort- 
gages, judgments, or liens.’ B conveyed to C in fee, and C 
released A from the covenants in his deed to B, and from all 
damages for the breach of them. At the time of A’s convey- 
ance to B the land had been mortgaged by A to D, to secure a 
debt which still remained due. In an action by B against A 
on his covenant, assigning this incumbrance as a breach, held, 
1. That there was a breach on the delivery of the deed, which 
gave B a perfect right of action: 2. That neither the covenant, 
nor any right of action for the breach of it, passed by the deed 
to C: 3. And consequently that C’s release to A was no bar 
to the action. Davis v. Lyman, 6 Conn. 249. 


3. An action lies by a mortgagee for the breach of covenants of 
title in a mortgage deed. Lockwood y. Sturdevant, 6 Conn. 373. 


CRIMES. 


1. If a seaman is in a state of great debility and exhaustion, so 
that he cannot go aloft without danger of death or great bodily 
injury, and the facts are known to the master, who, notwith- 
standing, compels the seaman, by moral or physical force, to go 
aloft, persisting with brutal malignity in such course, and the 
seaman falls from the mast and is drowned thereby, and his 
death was occasioned by such misconduct in the master, under 


such circumstances, it is murder in the master. United States 
v. Freeman, 4 Mason, 505. 


2. If there be no malice in the master, the crime is manslaugh- 
ter. Ib. 


See Hicu Seas; INDICTMENT. 
DAMAGES. See Patent, 3, 4. 
DEBTOR AND CREDITOR. See AssiGNMENT; ConsTI- 


TUTION OF THE UNITED StTaTEs, 2; SALE oF CHATTELS; 
RELEASE, 2, 3. 
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DEED. 


1. A deed of land, bounding the land ‘ beginning at a stake and 
stones on the west bank of Penobscot river near a thorn-bush, 
marked, &c. &c.; thence to a stake and stones on the same 
bank of said river ; thence running on the western bank of said 
river to high-water mark to the first mentioned bounds,’ con- 
veys the land only to the high-water mark on the bank of such 
river, and does not include the flats below. Dunlap v. Stetson, 
4 Mason, 349. 


2. The owner takes the bank as it is, and may continue to be, 
by alluvion or decrease by the flow of the river. Jb. 


3. A deed conveyed a piece of land, and the habendum was of 
‘the premises with all their appurtenances ;’ held that a right 
to the use of water, conducted artificially on to the premises 
from other land of the grantor, in the manner in which it was 
enjoyed by him at the time of the grant, did not pass by the 
deed. Manning v. Smith, 6 Conn. 289. 


4. An office copy of a deed, duly recorded, is, after sixty years, 
admissible in evidence to establish the grant under which the 
party claims title to the land in controversy. Stokes v. Dawes, 
4 Mason, 268. 


5. Where a marriage is proved, a recital in a deed, sixty years 
ud, that the grantor is heir, and sells as such, is prima facie 
evidence of the fact, if possession of the property has been uni- 
formly held ever since under that deed. Id. 


See Principat aND AGENT, 2, 3; Feme Covert, 3; VENDOR 
AND VENDEE; INFANCY; WITNESS, 1. 


DELIVERY. See SaLe or CHATTELS; ASSIGNMENT, 2, 3, 4. 
DEPOSITION. 


In Chancery, where the deposition of a witness has been once 
taken and closed, it is not the practice to allow him to be re- 
examined without an order of Court, and then only upon good 
cause shown. Phettiplaee v. Sayles, 4 Mason, 312. 


DESCENT. 


1. By the Massachusetts statutes of descent, reversions and re- 
mainders after life estates, vested by descent in the intestate, 
pass to his heirs, without any regard to the ancestor from whom 
he inherited, in the same manner as estates in possession. 
Cook v. Hammond, 4 Mason, 467. 


2. Under the Mass. st. 1783, ch. 36, the eldest son took a double 
portion in remainders and reversions, as well as in estates in 
possession. Ib. 


See CoRPoRATION, |. 
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DEVISE. See Corporarion, 1. 
DISSEISIN. 


1. One tenant in common may disseise another; and if a person 
enter into possession, claiming title to the entirety under a 
deed, and the title turns out to be defective as to a moiety, it 
is a disseisin of the parties entitled to that moiety. Prescott v. 
Nevers, 4 Mason, 326. 


2. Where a person enters into possession under a recorded deed 
claiming title to the entirety, and exercises acts of ownership, 
it is a disseisin of all persons who claim title to the same land 
to the extent of the boundaries in the deed. Jb. 


See INQUEsT oF OFFICE. 
DISTRICT. 


The words of the 29th sec. of the U. S. revenue act of 1799, c. 128, 
‘more interior district,’ mean a district more interior within the 
common sense of the terms, that is, further within the indenta- 
tions, or inlets, of the contiguous and adjacent country. 


A vessel, arriving in the district of Barnstable from Nova Scotia, 
and bound to New York, must make entry in Barnstable dis- 
trict, for New York is not, in the sense of the 29th section, ‘a 
more interior district,’ with reference to Barnstable. United 
States y. Bearse, 4 Mason, 192. 


DISTRICT COURT. See JurispictTion, 3. 
DOMICIL. 


A native citizen of Rhode Island, whose father was dead, but 
whose mother lived on the family estate in Rhode Island, went 
to New York to reside as a merchant, and there failed, and af- 
terwards returned to his mother’s family and resided there, be- 
ing unmarried. At the time when the suit was brought he was 
in a store in Connecticut, acting as clerk there for his brother. 
He was sued as a citizen of Rhode Island. There being no 
proof that he intended a permanent residence in Connecticut, 
it was held by the court, upon these facts, that he was a citizen 
of Rhode Island. Catlin v. Gladding, 4 Mason, 308. 


DOWER. See Feme Covert, 3. 
DUTIES. 
1. Hats made of Palmetto leaf are not hats made of straw, chip, 


or grass, within the act of 22d of May, 1824, ch. 136, and 


therefore pay only a duty of 15 per cent. ad valorem. United 
States v. Goodwin, 4 Mason, 128. 


2. A vessel, engaged in the coasting trade, and having goods on 
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board, which have not paid duties, is not within the purview 
of the 50th section of the revenue act of 1799, ch. 128, as to 
landing foreign goods without a permit. Jackson vy. United 
States, 4 Mason, 186. 


3. The proviso in the revenue collection act of 1799, ch. 128, § 62, 
as to transfer before entry of goods, does not interfere with the 
general validity of such transfers. Its object is only the secu- 
rity of the duties due to the government, and the duties on the 
goods being paid, the transfer, if bona fide, is complete for all 
legal purposes. De Wolf v. Harris, 4 Mason, 515. 


4. The second proviso of the 62d section of the collection act of 
1799, ch. 128, makes the consignee of goods liable as owner 
for the duties thereon; but it does not prevent the consignee 
from passing, by sale or otherwise, a good title to the same 
goods, subject only to the payment of the duties thereon. If 
the consignee owes other bonds for duties, which are due and 
unpaid, heis entitled to no credit for duties at the custom-house ; 
but the goods themselves may pass by sale, and are liable only 
for the duties payable thereon, and not for other duties due 
and unpaid. Howland v. Harris, 4 Mason, 497. 


5. When goods are imported in a ship, after such sale, and, be- 
fore they are unladen, an inspector is put on board. His cus- 
tody thereof, to secure the lien of the United States for duties, 
is not a divestment of the title and possession of the vendee as 
against a wrongdoer. Ib. 


EQUITY. See CHancery ; VENDOR AND VENDEE. 
ERROR. See New TRIAL. 
EVIDENCE. 


1. The mere opinion of a witness respecting a person’s age, from 
his appearance, unaccompanied by the facts on which his 
opinion is founded, is inadmissible evidence. Morse vy. Con- 
necticut, 6 Conn. 9. 

2. Parol evidence is inadmissible, to show that a testator instruct- 
ed a person who drew his will to write it in a certain manner, 
which would vary the meaning of the written will. Chappel 
v. Avery, 6 Conn. 31. 

See Witness; New Tria ; INquest oF OrricE; DEED, 4; 
INSURANCE; SEAMAN, 15; SLANDER. 


EXECUTION. 


Where several executions in favor of different creditors were 
levied at the same time on a piece of land, and the whole of 
the debtor’s interest therein was taken, and by agreement be- 
tween the creditors an undivided part thereof was set off to 





———-a 








———— ie 





1829. ] Digest of Recent Decisions. 153 


each in proportion to the amount of his execution ; it was 
held that such creditors were thereby vested with a valid title 


to the land as tenants incommon. Lee v. Hinman, 6 Conn. 
165. 


EXECUTOR AND ADMINISTRATOR. 


1. The appointment by a testator of a debtor as his executor, 
does not extinguish the debt. Bacon v. Fairman, 6 Conn. 121. 


2. An executor, owing a debt secured by mortgage to his testa- 
tor’s estate, paid money to a creditor of the testator: on a bill 
of foreclosure brought against him before he had settled his 
account at the probate office, a foreclosure was decreed, with- 
out allowing any deduction from the mortgage on account of 
the payment. Jb. 


3. An administratrix, in Rhode Island, after a decree of the Pro- 
bate Court ascertaining the distributary shares of the intestate 
estate, took guardianship of one of the persons entitled to a 
share, who was a minor; it was held, that, by operation of 
law, she held the amount by way of retainer, as guardian, and 
not as administratrix ; and that no suit lay against her sureties 
upon the administration bond for the amount due her ward. 
Taylor v. Deblois, 4 Mason, 131. 


4, Although no suit can be maintained in our courts by a foreign 
executor or administrator, unless he has taken out administra- 
tion here; yet this principle does not apply, except where the 
party sues in right of the deceased. Trecothick v. Austin, 4 
Mason, 16. 


5. If he sues in his own right, although the right be derived un- 
der a foreign will, no administration need be taken out here, 
if it does not affect real estate passed by the will here. Jb. 


6. Trusts devolving on an executor, and trust property in the 
hands of the deceased, kept separate, are not assets in the 
hands of executors and administrators; and the statute of lim- 
itations does not run against them. Jb. 

7. The statute of limitations, of actions against executors and 
administrators in Massachusetts, does not begin to run against 
persons who have a right to appeal from the decree granting 


administration, until their right of appeal is lost, or the decree 
becomes absolute. Ib. 


See JuRIspDICTION, 4, RELEASE ; TRUSTEE PRocEss. 
FACTOR. See PRINCIPAL AND AGENT. 
FEME COVERT. 


1. In Massachusetts a feme covert may convey her estate by 
deed joining with her husband, as fully as the same could be 
VOL. I1.—NO, I. 20 
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conveyed in England by a fine or recovery. Durant v. Ritchie, 
4 Mason, 45. 


2. A, and B his wife, conveyed her estate to C and his heirs to 
the use of A and B during their joint lives, and to the use of 
the survivor in fee simple. Held, that this deed operated as a 
feoffment, and the uses were well raised out of the seizin of 
C, and were executed by the statute of uses. Jb. 


3. Where a deed was executed in Massachusetts by a husband, 
of lands owned by him in that state, in March, 1808 ; and af- 
terwards, in November, 1808, his wife signed and sealed the 
same deed with the following words, written over her signa- 
ture: ‘I agree in the above conveyance; in witness whereof,’ 
&c. giving the date, &c.; it was held, that by the local law 
such a conveyance did not operate as a release of her dower 
in the estate so conveyed. Hall vy. Savaye, 4 Mason, 273. 


4. A post-nuptial settlement made by a stranger upon the wife is 
good, unless expressly dissented from by the husband. Picquet 
v. Swan, 4 Mason, 443. 


5. A post-nuptial settlement made by the husband upon his wife, 
if for a valuable consideration, is valid ; and even if voluntary, if 
bona fide, and the husband be not indebted at the time, or it 
be not disproportionate to his means, taking his debts and his 
situation into consideration, itis valid. Jb. 


6. In such a post-nuptial settlement a power of appointment and 
to create new trusts may be reserved to the wife, loties quoties, 
and it is no objection to it or to the title derived under the se- 
condary trusts and appointments. Jb. 


7. The income or profit arising to the wife from such _post- 
nuptial settlements follows the nature of the principal estate, 
and cannot be taken by the husband or his creditors, but 
belongs to the wife, and is subject to the control and dis- 
position of the wife. It is her separate property, and when 
invested by her, will be protected for her use. Into whose- 
ever hands it comes, it is clothed with the trust for her, and 
not for her husband, even when no trustees are expressly pro- 
vided for in such acase. Ib. 


8. If a wife, under such circumstances, lives separate from her 
husband, the furniture, &c. of her house will be presumed 
to be purchased out of her own property; and will not, on 
her death, go to her husband, or his creditors; but to her own 
appointee. Jb. 


9. Quere, whether a wife making advances out of her separate 
property to her husband upon an hypothecation of his personal 
estate may not, in equity, hold the same as against his credit- 


ors. 
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10. The will of a feme covert, under a power reserved in a settle- 
ment, must be proved in our Courts of Probate before it can 
be acted upon elsewhere, exactly as the wills of persons sui ju- 
ris. The Courts of Probate have exclusive jurisdiction of such 
questions. Ib. 

See TRUSTEE PROCESS. 

FORCIBLE ENTRY AND DETAINER. 

1. By the Connecticut statute against forcible entry, a person forci- 
bly ejected from land of which he was in peaceable posses- 
sion, may bring trespass for the civil injury; and in such action 
a freehold title in the defendant is no defence. Bliss v. 
Bange, 6 Conn. 78. 

2. If in such action the defendant pleads a freehold title in him- 
self, and the issue be found for him, the court will give judg- 
ment for the plaintiff, non obstante veredicto, and assess the 
damages. Ib. 

FOREIGN ATTACHMENT. See Trustee Process. 

FOREIGN JUDGMENT. See Jupemenrt. 

FOREIGN LAWS. 


The laws of one of the United States, are in another of them 
deemed foreign laws, and must be proved as facts. Hemp- 
stead vy. Reed, 6 Conn. 481. 


See PLEADING. 
FRANCHISE. See Corporation, 6. 
FRAUDS, STATUTE OF. 


The consideration of an agreement to answer for the debt of an- 
other, is not required by the statute of frauds to be in writing. 
Sage v. Wilcox, 6 Conn. 81. 


FRAUDULENT CONVEYANCE. See AssigNMENT; SALE 
oF CHATTELS. 


FRAUD. See Sate or CHATTELS; ASSIGNMENT; RELEASE, 
2, 3. 

FREEHOLD. See ForcisLe ENTRY AND DETAINER. 

GENERAL AVERAGE. See INsuRANCE, 6, 7. 

GRANT. See Deep; Hignway, 1; INQUEST oF OFFICE, 2. 


GUARANTY. See BiLts or ExcHANGE aND PRoMIssoRY 
Notes, 3, 4, 5, 6. 

GUARDIAN. 

At common law a mother, as guardian by nature or for nurture, 


has no control over the estate or contracts of her infant child. 
Kline vy. Beebe, 6 Conn. 494. 
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HIGHWAY. 


1. The grant, by the proprietors of land, to a town, of all the 
proprietors’ ways, called highways, conveys only such ways 
as are in existence at that time, and not such as the proprietors 


reserved a right to lay out, but never laid out. Borden v. 
Manchester, 4 Mason, 112. 


2. Where a committee of proprietors were authorized to lay out 
a highway ; and they laid it out by a proper description to a 
certain point, and directed that it should run from thence, ‘as 
it may be found the most convenient way,’ to another point, 
the highway is not legally laid out beyond the first point, for 
want of certainty. Hicks v. Fish, 4 Mason, 310. 


3. When a highway is laid out, it must have a certainty of limits 
and direction. Ib. 


4. But if a highway has been used in a particular direction for a 
long period, as from forty to sixty years, that affords a pre- 
sumption that it was legally so laid out, although the evidence 
may now be lost. Jb. 

HUSBAND AND WIFE. See Feme Covert. 

IMPROVEMENTS. See Conriscation. 

INCEST. See Marriace. 

INDICTMENT. 


1. Under the United States statute of 1790, ch. 9, § 28, which 
requires, that in capital cases a copy of the indictment, &c. 
should be delivered to the prisoner two entire days before the 
trial, the word ‘trial’ means the trying the cause by the jury, 
and not the arraignment and pleading preparatory to such trial 
by the jury. United States vy. Curtis, 4 Mason, 232. 

2. Where two or more persons are jointly indicted for a capital 
offence, as for murder, they are not, as matter of right, entitled 
to a separate trial if they request it ; but it is matter of discre- 
tion to be judged of by the Court under all the circumstances 
of the case. United States y. Marchant, 4 Mason, 158. 

See MARRIAGE. 


INFANCY. 


1. A deed of conveyance of real estate, made by an infant for a 
valuable consideration, is not void, but voidable only ; and 


may be affirmed or disaffirmed by him when of full age. Kline 
v. Beebe, 6 Conn. 494. 


2. Where an infant eighteen years old, executed a deed of con- 
veyance in 1791, held the note given for the consideration four 
years and then married ; her husband held it until her death 
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in 1815, and continued to hold it eleven years afterwards; and 
during the whole period there was no act or expression of dis- 
affirmance, and the grantee remained in the undisturbed occu- 
pation of the land; held that the deed was affirmed both im- 
pliedly and tacitly. Jb. 


See PARENT AND CHILD; GUARDIAN. 


INFORMER. 


1. The informer of a violation of the revenue laws, by virtue of 
which a seizure is made, and condemnation of the property is 
obtained, can entitle himself to a reward or portion of the 
property only in cases provided for by some statute. Such 
services do not create a legal or equitable title to compensa- 
tion. Robinson y. Hook, 4 Mason, 139. 


2. The District Courts, as courts of admiralty having jurisdic- 
tion of seizures, have also jurisdiction of the question, who 
are entitied to the proceeds as informers or otherwise. /b. 


3. The principal jurisdiction of the seizure being exclusive, the 


question, who is informer, is, it should seem, exclusive also. 
Ib. 


4. But where the fact, that the party is informer, is not in con- 
troversy, a court of common law or equity may sustain a 
suit for an account and distribution of the informer’s share. 
Ib. 


INJUNCTION. See Jurispiction, 5 ; JUDGMENT, 1. 

INQUEST OF OFFICE. 

1. Where the Commonwealth is seized under an inquest of office 
of lands, that seizin must be deemed to continue, until the title 
is lawfully parted with; for the Commonwealth cannot be 
disseised. Stokes vy. Dawes, 4 Mason, 268. 

2. A resolve of the legislature, releasing such title to another, 
may be construed as a grant if necessary to give it effect. Ib. 

3. An inquest of office by the Attorney-General, for lands es- 
cheating to the government by reason of alienage, is evidence 
of title in all cases; but is not conclusive evidence against any 
person, who was not tenant at the time of the inquest, or party 
or privy thereto. id. 

4. Such person may prove, that there are lawful heirs, not aliens, 
in esse. Ib. 


INSOLVENT LAWS. See CoNSsTITUTION OF THE UNITED 
STATES, 2. 


INSURANCE. 
1. In a writ on a policy of insurance, where underwriters set up 
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the defence of misrepresentation, negligent navigation, devia- 
tion, and unseaworthiness, the onus probandi of the three for- 
mer rests on the underwriter; but seaworthiness is to be 
proved by the assured, for it is a condition precedent. Tid- 
marsh v. Washington F. & M. Ins. Co. 4 Mason, 439. 


2. In a policy on a ship there is always an implied representa- 
tion, that the ship’s papers disclose the true legal ownership. 
Ohl v. The Eagle Insurance Company, 4 Mason, 392. 


3. If a party intends to insure a special or equitable ownership 
in a ship, he must give notice to the underwriter; a common 
policy on a ship covers only the legal ownership. Jb. 


4. A policy of insurance was underwritten on the entirety of a 
ship; and the ship’s papers on the voyage showed a joint 
ownership of the master and the assured. Held, that parol 
evidence was not admissible to contradict the ship’s papers, 
and prove a sole ownership in the assured, and that the papers 
were all wrong, and founded in mistake. OAl v. The Eagle 
Ins. Co. 4 Mason, 172 and 392. 


5. In such case he can only recover for his own moiety in case 
of loss. 1b. 


6. A policy was underwritten on a vessel for twelve months. 
During this period, she sailed from Providence, to New Or- 
leans, with a cargo belonging to the owner of the ship} and 
encountered a gale, and was compelled to cut away her masts 
and rigging, and to return to New York for repairs, where it 
was found that the repairs would cost more than half her val- 
ue. The cargo was taken out and sold by the owners, who 
had insured the same. The claim was for a total loss of the 
vessel, she having been abandoned to the underwriters. In 
adjusting the loss, it was held, that the cutting away of the 
masts and rigging was a general average to be borne by the 
ship and cargo, in the same manner as if they belonged to dif- 
ferent owners. Potier v. Providence Washington Ins. Co. 4 
Mason 298. 


7. In such a case, if the owners of the ship and cargo are differ- 
ent, the owner of the ship may recover the whole amount of 
his loss without any deduction of the general average due on 
the cargo. But where the ship owner is also owner of the 
cargo, the amount due from the cargo may be deducted from 
the total loss on the ship by the underwriter. J0. 


8. Policy of insurance, whereby the plaintiffs for whom it may 
concern ‘insured $10,000, viz. $2,326 on the cargo, and 
$ 1,860 on the freight, and $5,814 on the profits on board of 
the brig Dick, freight valued at $ 30,000 and profits at $ 25,000, 
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premium included, at and from her port or ports of load- 
ing in Europe, to, at, and from any port or ports, place or 
places, the risk to continue for the term of 18 months, and to 
attach on merchandize or specie, both or either, warranted 
American property: It is understood, that the assured are 
owners of the cargo, but the valuation of freight and profits 
hereby agreed to shall be binding, whether the lading of the ves- 
sel is the property of the assured or of others, or whether, at the 
time of the loss, there shall be any cargo on board or not.’ 
The warranty extends to all the cargo put on board on which 
the policy was to attach. Quere, whether it does not apply 
to all the subjects insured. Bayard v. Massachusetts Fire & 
Marine Insurance Company, 4 Mason, 256. 


9. Where insurance was effected on a vessel which had ben pre- 
viously totally lost, but the owner, at the time of procuring the 
insurance had no knowledge of the loss, but acted with entire 
good faith; held that the omission of the master to communi- 
cate intelligence of the loss, although such omission was wilful 
and with a fraudulent design to enable the owner to make in- 
surance after the total loss, did not render the policy void, or 
preclude the owner from a recovery. Held, that it was the 
duty of the master to give information of the loss to his owner 
as soon as he reasonably could, and that his omission to do so 
was a plain departure from his duty. Ruggles y. General In- 
terest Ins. Co. 4 Mason, 74. 


10. If a party makes a representation on the information of oth- 
ers, and states it, not as known to him, but merely as informa- 
tion, the representation is not falsified, so as to avoid the 
insurance, if the fact is not so, but the party has given his in- 
formation truly. Tidmarsh v. Washington Ins. Co. 4 Mason, 
439. 


11. What is the proper rule as to seaworthiness. In what cases 
it is to be measured by the standard in the ports of the country 
to which the vessel belongs. What equipments are generally 
necessary to constitute seaworthiness. 1b. 





12. After an abandonment of a vessel is accepted by the under- 
writers, they become owners for the voyage, and are liable for 
seamen’s wages from the time they become owners. They are 
entitled to the freight earned from that period. Hammond vy. 
Essex Fire & Marine Ins. Co. 4 Mason, 196. 


13. Where the vessel and freight are separately insured, after an 
abandonment made to each set of underwriters, the underwrit- 
ers on the freight are entitled to the pro rata freight accruing 
before that time, and the underwriters on the vessel to that 

accruing after. Jb. 
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14. If after an abandonment, the voyage is continued by the un- 
derwriters without objections, it is presumed to be continued 
on the original terms as to compensation of the master and 
seamen. Ib, 


15. If the master make a special contract to receive a moiety of 
the freight in lieu of wages, and procures insurance on his part 
of the freight, and abandons as for a total loss, and freight is 
subsequently earned, his abandonment does not operate as an 
assignment of the freight so subsequently earned, and he is en- 
titled to recover his moiety of the same freight against the own- 
ers, or abandonees, who have received it. Ib. 


See ABANDONMENT. 
INTERPLEADER. 


Where a sheriff takes goods in execution at the suit of A, as the 
separate property of one partner, and B and C, creditors of the 
partnership, claim a right to such goods by levies on them as 
partnership property, and the sheriff pays over the proceeds of 
the goods to A, and returns the executions of B andC unsatisfied, 
whereupon they sue him for a false return ; held that the sher- 
iff might bring a bill of interpleader, making A, B, and C, par- 
ties, and that having paid over the money he is not bound to 
bring it into court in such a suit, as he has not given a volun- 
tary preference for any of the parties. Nash v. Smith, 6 Conn. 
421. 


JUDGMENT. 


1. A judgment may be enjoined in part, and allowed to proceed 
for the residue. Dunlap v. Stetson, 4 Mason, 349. 


2. A decree of a district court of the United States in one state, 
with regard to the title to a vessel claimed by the plaintiff by 
virtue of certain conveyances in January and February, which 
the defendant denied; and the decree found a title in the plain- 
tiff at the time of filing the libel in August, by virtue of these 
conveyances; it was held in a subsequent suit between the 
same parties in another state, that such decree was conclusive 
evidence of title in the plaintiff at an intermediate point of 
time. Denison v. Hyde, 6 Conn. 508. 

3. If the defendant appeared and voluntarily submitted to the ju- 
risdiction of the court, it is no objection to the decree that no 
monition or citation issued to him. Jb. 


4. Where A, one of two partners, defendants, appeared and sign- 
ed a claim and answer for them both, and after a hearing costs 
were decreed against both A and his partner B, it was held 
that this was a sufficient appearance on the part of B, as it will 
be presumed that his authority to appear for B was proved to 
the satisfaction of the court. Jb. 
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5. A judgment in one state against a person who had no legal 
notice to appear, and who did not in fact appear, will have no 
validity in another state. Ib. 


JURISDICTION. 


1. The United States may sue, in the District Court, as endors- 
ees of a promissory note, against the maker thereof, although 
the maker and payee were citizens of the same state, the re- 
striction contained in the 11th section of the judiciary act of 
1789, ch. 20, not being intended to apply to suits brought by 
the United States, or if so intended, being repealed by the act 
of 1815, ch. 253. United States v. Greene, 4 Mason, 427. 


2. In all bills in equity in the courts of the United States, the 
citizenship should appear on the face of the bill, to entitle the 
court to take jurisdiction, otherwise the bill will be dismissed. 
Dodge v. Perkins, 4 Mason, 435. 


3. If the citizenship be properly averred, and the defendant 
means to deny the fact of citizenship, he must take the excep- 
tion by way of plea, and cannot do it by general answer. Jb. 


4. Where an administrator sues, as such, and he is a citizen of 
the same state as the defendant, the courts of the United 
States have no jurisdiction, although the intestate was a citizen 
of another state. An administrator is, in such case, the real, 
and not a nominal, party. Jb. 


5. A bill in equity to enjoin a judgment lies in the Circuit Court 
where the judgment is given, although the original plaintiff 
resides in, and is a citizen of, another state. Such a bill is 
not an original suit, within the sense of the 11th section of the 
judiciary act of 1789, ch. 20. Dunlap vy. Stetson, 4 Mason, 349. 


6. A release to a third person of the right to the land in contro- 
versy in the original suit, is not an extinguishment of the right 
to maintain such a bill for an injunction and relief, where the 
equity is a mere possibility or constructive equitable trust, 
created by the decree of the Court of Equity. Such an equity 
is not assignable, for it has no existence but by the decree of 
the court, subsequently made. Such an equity is not, in a 
correct sense, ‘any right, title, or interest, in the land’ itself, so 
as to pass by a conveyance with those words of grant. Jb. 


See ApmiRALTY ; DomiciL; EXECUTOR AND ADMINISTRATOR, 
4,5; INFORMER, 2,3,4; JUDGMENT, 3, 4,5; Feme Covert, 10. 

LEGACY. See Trustee Process. 

LIBEL. 

1. Any publication, the tendency of which is to degrade and in- 
VOL. I11.—NO. I. 21 
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jure another person, or to bring him into contempt, ridicule, 
or hatred, or which accuses him of a crime, punishable by 
law, or of an act odious and disgraceful in society, is a libel. 
Dexter v. Spear, 4 Mason, 115. 


2. A publication describing the plaintiff as a low, Indian-like 
fellow; contrasting him with Serjeant Dunning; nicknaming 
him Counsellor Danning of Weewalker, serjeant at law, repre- 
senting his testimony in a certain trial as wrapped in conceal- 
ment—a fictitious tale—a contrived story—a mere pretence 
designed by its falsehood to blast the truth, and render infa- 
mous the fairest characters in society, stigmatizing the plaintiff 
as a base villain, and a slavish dependant of the person for 
whom he testified—a mere stupid puppet in his hands, trained 
and instructed how to testify, and having no answer to give on 
cross-examination, but non mi ricordo, is libellous. Hillhouse 
v. Dunning, 6 Conn. 391. 


3. Where a publication is libellous, and is knowingly made, the 
law presumes it malicious, unless it is proved to be published 


on an innocent or justifiable occasion. Dexter v. Spear, 4 
Mason, 115. 


4. It is no justification or excuse for a libel printed in a news- 
paper, that the printer of the newspaper did not personally 
now the party libelled. Jb. 


5. The publisher is equally responsible with the author of a li- 
bel. 


LIEN. See Trustee Process, 6; Bits or EXCHANGE AND 
Promissory Notes, 17; Trusts aND TRUSTEE, 3. 


LIMITATIONS. ° 


1. In order to acquire a right to the enjoyment of water in a 
particular manner, the user must be adverse and uninter- 
rupted for fifteen years in Connecticut. Manning v. Smith, 6 
Conn. 289. 


2. An adverse enjoyment of water on one close, issuing from an- 
other, cannot exist where there is a unity of seizin and pos- 
session of both. Jb. 


3. Therefore where A having conducted water from B’s close to 
his own, enjoyed it in a particular manner for less than fifteen 
years, and then conveyed his close in fee to B; and B after a 
few days possession reconveyed it to A; after which A enjoy- 
ed the use of the water as before, for a term less, but with the 
former period making more, than fifteen years, held that A 
acquired no right to the water by this interrupted enjoyment. 

b. 
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4. If a party says, on his promissory note’s being produced to 
him, that it is as good as money, this is sufficient evidence to 
take it out of the statute of limitations. Arnold v. Dexter, 4 
Mason, 122. 


See EXECUTOR AND ADMINISTRATOR, 6, 7. 
MALICE. See Crimes. 
MANDAMUS. 


Objections to a writ of mandamus merely technical must be taken 
on a motion to quash, and cannot prevail after the return. 
Fuller vy. Plainfield Academic School, 6 Conn. 532. 


See CorPoRATION, 2, 3, 4, 5, 6. 
MANSLAUGHTER. See Crimes. 
MARRIAGE. 


1. In an information for incest alleged to have been committed 
by the prisoner with his legitimate daughter, an actual mar- 
riage between the prisoner and the daughter’s mother must be 
proved. Connecticut v. Roswell, 6 Conn. 446. 


2. For this purpose neither cohabitation, reputation, nor the 
prisoner’s confessions, are admissible evidence. Ib. 


MASTER. See Seaman; BiLts oF EXcHANGE AND PRo- 
missory Notes, 17; INSURANCE, 9 ; ADMIRALTY, 3. 


MILL OWNERS.. See WarerR Rieuts. 
MONEY HAD AND RECEIVED. 


1. To sustain an action for money had and received, it must ap- 
pear that the defendant has actually received money, or that 
which is equivalent Shepard v. Palmer, 6 Conn. 95. 


2. Therefore, where the defendant, having receivec goods of the 
plaintiff under an authority from him to dispose of them, sold 
them, and took for them a negotiable note, in a manner not 
authorized by his instructions, which note remained in his 
hands unpaid; it was held, that an action for money had and 
received could not be maintained against him. Jb. 


MORTGAGE. 


1. A in consideration of a bond executed by B, conditioned that 
B should support A during life, conveyed a piece of land in 
fee to B, and B on the same day executed a deed thereof to 
A conditioned to be void on performance of the condition of 
the bond ; held, that the deed from B to A was a mortgage, 
and that A’s estate did not become absolute and irredeemable 
by the non-performance of the condition. Page v. Green, 6 
Conn. 338. 
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2. Where the defendant in trespass quare clau. freg. justified un- 
der the license of A, who was alleged to be ‘the true and 
lawful owner of the land, and lawfully seized and possessed 
thereof;’ and in support of the plea the defendant offered in 
evidence a mortgage deed from B to A, the law day having 
expired and A, the mortgagee, being in possession ; held that 
the evidence was admissible. Clark v. Beach, 6 Conn. 142. 


3. The justification is maintainable even without any evidence 
of possession by the mortgagee. Ib. 


. A tenant of a mortgager in possession may, after the mortgage 
has become forfeited, attorn to and hold from the mortgagee. 
Magill v. Hinsdale, 6 Conn. 464. 


. A deed of release of mortgaged property by the mortgager to 
the mortgagee, and the giving up the note given for the mort- 
gage debt, do not extinguish the title of the mortgagee under 
the mortgage deed or the covenants contained in such deed. 
Lockwood y. Sturdevant, 6 Conn. 373. 


. A surety who has taken a mortgage for his indemnity is not 
entitled to a foreclosure, until he has paid the debt of the 
principal. Shepard vy. Shepard, 6 Conn. 37. 


. A mortgage conditioned that the mortgager should indemnify 
the mortgagee against a certain note endorsed by him, and all 
other notes thereafter endorsed by him, for the benefit of the 
mortgager, not exceeding a certain amount, is void with re- 
spect to the latter notes as against a subsequent incumbrancer. 
Ib. 


. On a bill to foreclose a mortgage, given to indemnify the 
plaintiff against a note for $800, endorsed by him, and three 
other notes subsequently endorsed, amounting to $800, an 
averment that ‘he had been compelled to pay, and in fact had 
paid, on said note the proper debt and duty of the mortgager, 
the sum of $800,’ was held to be insufficient, as not showing 
specifically on what note or notes the payment was made. Jb. 


. Where the condition of a mortgage described the debt as 
‘four notes for the sum of one hundred each, and one note for 
the sum of two hundred dollars,’ it was held that the word 
dollars was to be understood after one hundred. Bigelow vy. 
Benedict, 6 Conn. 116. 


See CHANCERY, 3. 


MORTGAGE OF CHATTELS. See AssiGNMENT; SALE oF 
CHATTELS. 


MOTHER. See GuarpIAn. 


MURDER. See Crimes. 
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NEW TRIAL. 


1. The granting or refusal of a new trial, is a matter of discre- 


tion, and not the subject of error. Magill v. Lyman, 6 Conn. 
59. 


2. The decree of a court granting a new trial, on a petition 
therefor, is not a final judgment, and therefore not the subject 
of error. Jb. Lyman vy. Magill, 6 Conn. 69. 


3. Where three witnesses for the plaintiff in an action of slander 
testified explicitly to the speaking of the words charged, in a 
ball-room where there was a dancing assembly, with the music 
of a violin, and where a fracas with much confusion took place, 
at or about the time referred to; and eleven witnesses for the 
defendant testified that they were in the room, and heard no 
such words as the plaintiff’s witnesses had sworn to, and that 
in their opinion they should have heard them if they had been 
spoken; and a verdict was found for the defendant; a new trial 
was granted, on the ground that the verdict was clearly against 
the weight of evidence. Johnson vy. Scribner, 6 Conn. 185. 

ONUS PROBANDI. See INsuRANCE. 


PARENT AND CHILD. 


1. A father may maintain a suit in the admiralty for a tortious 
abduction or seduction of his minor son on a voyage on the 
high seas, in the nature of an action per quod servitium amisit, 
for it is a continuing tort. Plummer v. Webb, 4 Mason, 380. 


2. A father is entitled to the services of his minor children. And 


he may sue in the admiralty for wages earned by such child- 
ren by maritime services. Ib. 


3. A father may, by agreement with his minor son, relinquish 
his right to the son’s services; and he cannot sue for his son’s 


services performed within the period embraced by the agree- 
ment. Morse v. Welton, 6 Conn. 547. 


4. In such case notice from the father to the party employing 
the son, not to pay the wages to his son, but to the father, will 
not give the father a claim for the wages. Ib. 


See GUARDIAN. 
PARTNERSHIP. 


1. A, B, and C were partners in tanning hides, their articles 
stipulating that A should furnish one half the hides for the 
tannery, and B and C the other, and that A should receive 
and make market for one half the leather, and B and C for the 
other, and that in making purchases each one should use his 
own separate credit. B purchased some hides of D, which 
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D, being ignorant of the partnership, charged to B. These 
hides were received at the tannery and made into leather for 
the partnership. In an action by D against A, B, and C to 
recover the price of the hides, held, 1. That the manner in 
which the goods were purchased and charged did not preclude 
the seller from resorting to the partnership when discovered : 
2. That the stipulation for a division of the leather among the 
partners, was equivalent to a participation of profit and loss: 
3. That the stipulation as to the mode of making purchases, 
though binding on the partners themselves, could not affect 
third persons ignorant of any partnership ; and consequently 
that the defendants were liable as partners. Everitt v. Chap- 
man, 6 Conn. 347. 


2. One partner, after a dissolution of the partnership, has no ex- 
clusive right to any part of the partnership funds, until the 
partnership account has been adjusted, and a balance in his 
favor ascertained. Canfield v. Hard, 6 Conn. 180. 


3. Therefore where A and B, being partners in business, agreed 
that A should devote his attention to one kind of business, and 
B to another, and that all the profits and losses of both should 
be equally shared between them; it was held, on a bill in 
chancery brought by A after the death of B, against his ad- 
ministrators, for the account books kept by B, that these facts 
alone showed no title in A to the partnership effects; and the 
bill was dismissed. Jb. 


See AssiGNMENT, 12; INTERPLEADER. 
PATENT. 


1. Drawings annexed to a specification, and referred to by num- 
bers and letters in the specification, constitute a part of the spe- 
cification, and may be referred to in aid of the description to 
give it certainty. arly. Sawyer, 4 Mason, 1. 


2. A combination, if simple and obvious, yet if entirely new, is 
patentable; and it is no objection to it, that up to a certain point 
it makes use of old machinery. Jb. 


3. No general rule of damages for the infringement of a patent 
can be laid down; they must be decided by the jury on the 
circumstances of every case. 

4. The value of the machine is not a rule in estimating damages; 
and a recovery for the infringement of a patent for a machine, 
does not confer on the defendant the right to use the machine. 


5. A patentee of an invention cannot maintain a suit, after he has 
made an assignment, for any violation of his patent; but the 
suit must be brought by the assignee. 0. 
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6. An assignment made before the patent is obtained, is good, 
and binds the right. Herbert v. Adams, 4 Mason, 15. 


7. If an inventor, knowingly suffers his invention to go into pub- 
lic and general use without objection, it is a dedication of it to 
the public, and he cannot afterwards resume the exclusive 
right. But a mere public use by others before taking a patent, 
on a sale thereof by the inventor, is not decisive against him 
here as it isin England. Mellus v. Silsbee, 4 Mason, 108. 


PAYMENT. See Bitts or Excuanee, &c. 12. 
PLEADING. 


Where foreign laws and the proceedings under them constitute 
the defence in a special plea, they must be set out with cer- 
tainty to a common intent. Hempstead vy. Reed, 6 Conn. 480. 


See JurispicTION, 2, 3; Brtts or EXcHANGE AND PRomiIs- 
sory Nores, 11; REPLEVIN; SEAMAN. 

PLEDGE. ' 

A, by his will, left B, a minor, $20,000, to be invested by his 
executors in an institution for savings, to be paid on her mar- 
riage or arrival at age, and in the meantime the interest thereon 
to be paid to his wife for the maintenance of B; and he or- 
dered all the public stock to remain in his name in the loan 
office at P, to be bound to pay the $20,000, adding, that his 
reason for so doing was to make good any deficiency or depre- 
ciation that might take place in the Savings Bank. Held, that 
the whole public stock, amounting to upwards of $50,000, 
was pledged as security for the principal legacy, but not for the 
accruing interest. Vernon v. De Wolf, 4 Mason, 123. 


See TrusTEE Procss. 

POSSESSION. See SALE or CHATTELS. 

POSTMASTER. See Set Orr. 

POST-NUPTIAL SETTLEMENTS. See Feme Covert, 4. 
POWER. 


1. A power or authority coupled with an interest, is irrevocable. 
Mansfield vy. Mansfield. 6 Conn. 559. 


2. The interest must be an interest in the subject itself on which 
the power is to be exercised, and not merely in that which is 
produced by the exercise of the power. Jb. 


3. A power to sell is a naked power and revocable. Jb. 


4. Where A, in consideration of her indebtedness to B, executed 
a power of attorney to him, authorizing him to prosecute and 
obtain her claim for dower in the estate of her deceased hus- 
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band ; to sell and convey, in her name, her interest in such 
lands as should be set out to her as dower ; and after paying 
himself all that was due to him, to account with her for the 
balance ; held, that this was a naked power, not coupled with 
an interest, and therefore revocable. Jb. 


PRINCIPAL AND AGENT. 


1. Where a factor was authorized to sell goods at a limited price ; 
and he afterwards sold them below that price, and sent an ac- 
count to his principal of the sales and prices, and authorized 
him to draw for the balance of the account; and the principal 
received the account, and drew for the balance, and made no 
objections in his letters, or otherwise, to the conduct of the 
factor ; it was held, that his conduct amounted to a ratification 
of the factor’s proceedings. Richmond Manufacturing Co. v. 
Starks, 4 Mason, 296. 


2. To bind the principal by the act of an authorized agent in the 
execution of a deed, no particular words are necessary; it is 
sufficient that the capacity in which the agent acts should ap- 
pear on the face of the instrument. Magill vy. Hinsdale, 6 
Conn. 464. 


3. Thus where A, the authorized agent of the Middletown Man- 
ufacturing Co., executed a mortgage of land, beginning thus: 
‘I, A, agent for the Middletown Manufacturing Company, be- 
ing empowered by a vote of said Company, in pursuance of 
said power, and for the consideration of $1200, received to 
my full satisfaction, for and in behalf of said company of? the 
grantee, ‘do give, grant,’ &c. covenanting in behalf of said 
company that they were seized, and binding them to warrant, 
&ec. to which instrument A, as ‘agent for the Middletown 
Manufacturing Company,’ subscribed his name, and affixed his 
seal; it was held, that this was the deed of the Middletown 
Manufacturing Company. Jb. 


See Bits or EXCHANGE AND Promissory NOoTEs, 7. 
PROBATE. 


A derivative title to personalty may be proved under a foreign 
will without probate here. Trecothick v. Austin, 4 Mason, 16. 


PROBATE COURT. See Feme Covent, 6. 


RELEASE. 


1. A release by a party to make him a competent witness in favor 
of an executor is sufficient, if it releases all claim to the estate 
of the deceased, although by mistake the executor’s name is 
omitted in the release. Oliver v. Vernon, 4 Mason, 275. 
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2. If arelease be given by a creditor to a debtor, where he has 
been misled by a fraudulent misrepresentation, or other artifice 
of his debtor, the release may be set aside in equity. But the 
mere fact that the debtor had made a previous assignment of 
property, which would be fraudulent as to creditors, if known 
to the creditor, or if not intended to mislead him, will not alone 
work such an effect. Phettiplace v. Sayles, 4 Mason, 312. 


3. Where a party applies for, and obtains the benefit of an act of 
insolvency upon his petition and representation of such insol- 
vency, and a statement of what his property is; such statement 
is a representation to all his creditors, that it contains all his 
property, and is made in good faith; and a release subsequently 
given by a creditor would be set aside in equity, if the state- 
ment contained any fraudulent representation. 


See JuRISDICTION, 6. 
REMAINDER. See Descent. 
REPLEVIN. 


1. In replevin upon the issue of non cepit, proof that the defend- 
ant took the goods as marshal, is sufficient proof of the caption. 
De Wolf y. Harris, 4 Mason, 515. 


2. That there is another part-owner is not good evidence, under 
the plea of property in a third person. 6. 


3. Replevin will not lie by one joint owner. But the objection 
can only be taken by a plea in abatement, where he sues for 
the whole. If he sues for a moiety, the court will abate the 
writ ex officio. Jb. 


See AssIGNMENT, 2. 
RESIDENCE. See Domicit. 
RESPONDENTIA. 


1. In arespondentia bond for $ 10,000 on goods on board brig S. 
from Boston to St. Petersburg and back, there was a clause that 
the brig was to have on board, on both passages, the amount lent, 
in goods. There was also a memorandum executed at the 
same time, but not referred to in the bond, that the bills of 
lading should be endorsed to the lenders as collateral security. 
The brig was lost upon the return voyage, having goods on 
board of the value of $9,000 only. The lenders sued the 
bond and claimed payment of the $10,000, because the full 
amount of goods was not on board, and because the bills of 
lading were not endorsed to the lenders. It was held, that 
these acts were not conditions precedent, the omission of which 
was sufficient to justify a recovery in toto; but the lenders 
were entitled to recover the difference in amount between the 
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sum lent and the sum on board at the time of the loss. Frank- 
lin Insurance Co. v. Lord, 4 Mason, 248. 


REVERSION. See Descent; Waste. 
REVOLT. 


¥: 


2. 


A revolt is an usurpation of the authority and command of the 
ship, and an overthrow of that of the master. Any conspiracy 
to accomplish such an object, or to resist a lawful command of 
the master for such purpose, and any endeavor to stir up others 
of the crew to such resistance, is an endeavor to commit a re- 
volt within the meaning of the 12th section of the statute of 
1790, ch. 9. United States v. Hemmer, 4 Mason, 105. 


A confinement of the master within the statute of 1790, ch. 9, 
§ 12, is not limited merely to a seizure of the master and pre- 
venting the movement of his body, or to locking up in a par- 
ticular place, as a cabin or state-room, but extends to all re- 
straints of personal liberty in freely going about the ship, by 
present force or threats of bodily injury. 10. 


SALE OF CHATTELS. 


1. 


A purchase was made of 198 boxes of sugar, for which certain 
acceptances, drawn by the purchaser, and endorsed and ac- 
cepted for his accommodation, were to be given to secure pay- 
ment. The sugars were to be shipped on board a ship belong- 
ing to the purchaser, then lying in the same port and bound on 
a foreign voyage. The acceptances were to be delivered upon 
the return of the purchaser from Boston, to which place he 
was going. While at Boston he failed and assigned his pro- 
perty. During his absence a part of the sugars were put on 
board the ship. After his return he kept his own failure a 
secret, and also the failure of his endorsers and acceptor, and 
procured a delivery of the residue of the sugars, on the faith, 
that the acceptances were to be duly given. Held, that if the 
delivery of the sugars, under these circumstances, was not in- 
tended by the parties to be an absolute delivery, but a delivery 
on condition that the terms of the contract were complied with, 
then the vendor might reclaim the sugars, and his property in 
them was not gone. It was further held, that if the delivery of 
the sugar, after the failure, was procured by a fraudulent sup- 
pression of that fact, the delivery, as to that portion, was alto- 
gether without any legal validity ; whatever might be the case 
as to the other parcels. De Wolf, v. Babbett, 4 Mason, 289. 


. Where goods are sold while at sea, the vendee acquires, with- 


out actual possession, a constructive possession, sufficient to 


maintain trespass against any wrongdoer. Howland v. Harris, 
4 Mason, 497, 
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3. A delivery of personal property sold is not necessary to pass a 
title. Ingraham vy. Wheeler, 6 Conn. 277. 


4. But a purchaser of personal property is bound to take imme- 
diate possession where it is practicable; and where it is not, 
to do it within a reasonable time ; his omission to do so being 
a badge of fraud. Jb. 


5. Where the property assigned is at the time of the assignment 
in the hands of a third person as bailiff, the assignee is entitled 
to a reasonable time, either to give notice to the bailiff or take 
possession of the property. Jb. 


6. Whether the assignee has used due diligence in taking posses- 
sion, is a question of fact for the jury. Jb. 

7. A bill of sale of a ship and cargo, lying in port, is, as against 
creditors, good and valid, if bona fide made, although posses- 
sion is not taken of the same by the purchaser, if such bill of 
sale be merely by way of mortgage or security, and not abso- 
lute, and it is pursuant to the agreement of the parties, that the 
mortgager shall have the conduct and management of the 
voyage on which the ship is then destined, De Wolf vy. Harris, 
4 Mason, 515. 

See AssIGNMENT 


SEAMAN. 


1. Where seamen had forfeited their wages by misconduct in the 
voyage, and afterwards earned wages, the court held, 1, that 
the advance wages, stipulated in the shipping articles, should 
be a charge on the forfeited wages: 2. That money advanced 
on the voyage for clothes, &c. and not stipulated for, should 
be a charge on the unforfeited wages: 3. That hospital money 
should be apportioned pro rata on the wages of the whole 
voyage. Ship Mentor, 4 Mason, 102. 

2. Wages of seamen are forfeited for gross offences; but not for 
slight faults, either of neglect or disobedience. There must 
be either an habitual neglect or disobedience, or a single act of 
a heinous and aggravated nature. Ib. 

3. Repentance and tender of amends reinstate the claim for 
wages. Ib. 

4. If the articles prohibit any traffic by the seamen under forfeit- 
ure of wages, yet the master may remit the forfeiture. 0. 


5. A master has no right to degrade the ship’s carpenter without 
sufficient cause. Ib. 


6. Wages forfeited for an offence are only such as are earned ane 
tecedently, and not subsequently to the offence. 0. 


7. Where an American seaman is discharged by the master in a 
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foreign port, he may recover, in a libel for wages, the three 
months’ advance, authorized by the act of Congress of 1803, 
ch. 62, if the same be not paid to the consul abroad, to be dis- 
tributed according to the act. The onus probandi is on the 
master to show, that the advance was paid. Orne v. Town- 
send, 4 Mason, 541. 


8. Habitual drunkenness, if it goes to establish general incapacity 
to perform duty, is a ground of forfeiture of wages ; otherwise 
it goes only to diminish compensation for the voyage. But no 
fact of this nature is examinable at the hearing, unless averred 
and put in issue by the owners. Jb. 


9. Where misconduct is relied on to defeat the claim of wages, it 
should be stated with reasonable certainty as to time, place, 
circumstances, and degree. Ib. 


10. A refusal to do duty, at a moment of high excitement from 
punishment inflicted on the party, if not followed by obstinate 
perseverance, is not a forfeiture of wages. Ib. 


11. Under what circumstances a dismissal of a seaman from 
duty may be justifiable. Jb. 


12. If the log-book states a desertion, it may be repelled by proof 
of the falsity of the entry, or its being made by mistake. Ib. 


13. In a libel for wages, the allegations of the hiring, voyage, &c. 
should be drawn accurately, and with reasonable certainty, 
otherwise it may be excepted to. The most correct course is, 
to state the facts, &c. in distinct articles, which is the usual 
course in admiralty proceedings. No facts of misbehavior, or 
other cause of forfeiture of wages, are admissible at the hear- 
ing, unless the answer distinctly propounds them, and puts 
them in issue. Jb. 

See REVOLT. 


SEIZIN. See INQUEST oF OFFICE. 
SET OFF. 


1. Where there are items of debt and credit, in a running account 
between the Postmaster-General and the Deputy Postmasters, 
in the absence of any specific appropriation by either party, the 
credits are to be applied to the discharge of the debts antece- 
dently due, in the order of the account. Postmaster-General 
v. Furber, 4 Mason, 333. 


2. In order to authorize a set off, either in law or equity, the 
debts must be mutual, and due to and from the same persons 
in the same capacity. Palmer v. Green, 6 Conn. 14. 


3. Commissioners on the estate of a deceased person, in Connect- 
-icut, cannot make a set off of joint and separate debts against 
each other. Jb. 
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See ADMIRALTY, 2; BiLLs or EXCHANGE AND Promissory 
Notes, 17; TRUSTEE Process, 2. 

SHIPS AND SHIPPING. See AssiGNMENT, 4; Duties, 2; 
SeEAMAN ; REVOLT ; SALE oF CHATTELS, 7 ; TRESPASS. 

SLANDER. 


1. Under the general issue in this action, evidence of the plain- 
tiff’s good character is admissible. Bennett y. Hyde, 6 Conn. 24. 


2. In this action, the plaintiff may prove the amount of the de- 
fendant’s property, to aggravate the damages. Ib. 

See New TRIAL, 3. 

SUIT. See Action. 


TENANTS IN COMMON. See Disseisin, Execution. 
TRESPASS. 


1. In trespass for seizing and detaining the plaintiffs vessel, it 
appeared, that the plaintiff afterwards, but before the date of 
his suit, purchased it under a decree of court; held, that dam- 
ages might be given for the detention after it was so in the 
plaintiff’s possession, down to the date of the writ, as it was 
restored only by the substitution of the plaintiff’s money for the 
velue of the vessel. Denison v. Hyde, 6 Conn. 508. 


. In such an action, the jury may give damages on account of the 
probable injury and expense in recovering the property, and the 
forcible invasion of it, as well as for the injury the vessel has 
sustained by the trespass. Ib. 

TRIAL. See INDICTMENT. 

TRUSTS AND TRUSTEE. 

1. An express trust in relation to land conveyed by an absolute 

deed, cannot, in the absence of fraud, accident, and mistake, 

be proved by parol. Dean vy. Dean, 6 Conn. 285. 


2. A resulting trust is a trust accruing by operation of law. Jb. 


3. Quere. Has the vendor of real estate in Connecticut a lien 
thereon for unpaid purchase money, as against the vendee and 
his heirs? Jb. 

See ExXEcUTOR AND ADMINISTRATOR, 6. 

TRUSTEE. See Corporation, 2, 3, 4, 5, 6. 

TRUSTEE PROCESS. 


1. Where persons, sued as trustees in a foreign attachment, assert 
an adverse title to the property in a third person, as her sepa- 
rate property, they are not bound to answer how they have 


disposed of it for her use from time to time. Picquet vy. Swan, 
4 Mason, 443. 
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2. A trustee may, in a foreign attachment process, set off against 
a debt or claim due from him to the debtor, any claim he has 
ngainst the debtor, which he could set off in an adverse suit 
at law brought by the debtor himself. Jb. 


3. Where persons sued as trustees of the husband claim title 
as appointees and trustees under the will of the wife, and the 
will has not been admitted to probate, they cannot be adjudg- 
ed trustees. Ib. 


4. Ifa feme covert gives a legacy in her will to her husband out 
of her separate property for his maintenance, under a power of 
appointment, the executors are not liable to be charged as 
trustees of the husband until after a probate of the will, and the 
taking upon themselves of the administration. An executor 
is not liable to be charged as the trustee of a legatee in a for- 
eign attachment. 


Quere, if a legacy given by way of annuity to a husband for his 
maintenance, can be attached in the hands of the executors. 
Is not such an annuity in its very nature a sum to be paid per- 
sonally to the husband by the executors, as the bounty of the 
testatrix? Jb. 


5. It seems that the trustee process authorized by the statute of 
Massachusetts of 1794, ch. 65, does not authorize an attachment 
where the trustee sets up any title or claim adverse to that of 
the debtor; for example, where the trustee claims under a post- 
nuptial settlement by the debtor. Jb. 


6. Property pledged, and on which the party has a lien, is not 
liable to be attached by the trustee process. 1b. 


UNDERWRITER. See INsurance. 

USER. See Limitations, 1, 2, 3. 

VENDOR AND VENDEE. 

1. A sale was at first made of a farm upon a contract of so much 
per acre, to be ascertained by measurement. Afterwards the 
parties agreed to waive any measurement, and the vendee took 
the farm at the gross sum of $2,500, supposing it to contain 
fifty acres, from the representation of the vendor ; and in the 
deeds of conveyance the land was stated to contain forty-seven 
and a half acres, ‘more or less.’ Held, that as the vendor was 
not guilty of any fraudulent misrepresentation, but expressed 
his bona fide belief, the vendee was not entitled to relief in 
equity, although the quantity turned out, upon subsequent 
measurement, to be forty and a half acres only, each party hav- 
ing been well acquainted with the local boundaries of the 
farm. Stebbins vy. Eddy, 4 Mason, 414. 

2. Where a farm is sold at so much per acre, if the quantity be 
mistaken by the parties, a court of equity will relieve the party 
injured by the mistake. Jb. 
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3. In such case the vendee has a right to take the farm at the 
price of the real number of acres, and to have compensation 
for the deficiency, if he has paid the consideration. Ib. 


4. So where the sale is for a gross sum, and there is a positive 
representation of the quantity by the vendor. Ib. 


5. But it may be otherwise, if the statement of the quantity be 
mere matter of description, and not of the essence of the con- 
tract; as where the contract contains the words, so many acres, 
‘more or less,’ or ‘containing by estimation,’ &c. ; for in such 
cases the vendee may take upon himself the risk of the quan- 
tity. Jb. 


6. But if there be any fraud or wilful misrepresentation of the 
quantity, equity will afford relief in these latter cases. Ib. 

WASTE. 

An action on the case in the nature of waste is maintainable, by 
a reversioner, against a stranger, for an injury to the reversiona- 
ry estate while in the possession and occupation of the tenant. 
Randall y. Cleaveland, 6 Conn. 328. 

WATER RIGHTS. 


1. Priority of occupancy of the flowing water of a river, creates 
no right, unless the appropriation be for a period which the law 
deems to create a presumption of right. Tyler vy. Wilkinson, 
4 Mason, 297. 


to 


. The exclusive use of flowing water for twenty years, is a con- 
clusive presumption of aright. Ib. 


3. Prima facie every proprietor upon each bank of a river is en- 
titled to the land, covered with water in part, of his bank, to 
the middle thread of the river. Jb. 

4. In virtue of this ownership he has a right to the use of the 
water flowing over it in its natural current, without diminution 
or obstruction. Buthe has no property in the water itself. Jb. 


5. Every proprietor may use the water as it flows, according to his 


pleasure, if the use be not to the prejudice of any other propri- 
etor. Ib. 


6. There is no difference, whether a proprietor be above or be- 
low another in the river, for no right is acquired or lost by any 
such circumstance. No proprietor has a right to throw back- 
water on a proprietor above, or to divert it from a proprietor 
below, to his injury. Jb. 

7. A mill owner, as such, has no right to the water of a river, 


beyond what has been legally appropriated to his mill by title 
or long user. Ib. 


8. The riparian proprietors have a title to all the water not so 
appropriated. Ib. 
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WAY. See Higuway. 
WILLS AND TESTAMENTS. 


1. Parol evidence of the intention of the testator is inadmissible 
to vary the express terms of awill. Avery vy. Chappel, 6 Conn. 
270; Chappel v. Avery, 6 Conn. 31. 


2. Thus parol evidence of the declarations of the testator before 
and after making the will; or of instructions to the scrivener who 
wrote the will, and a mistake in the scrivener in not following 


the instructions, is inadmissible to vary the clear meaning of 
the will. Ib. 


3. A testator devised to his wife one third part of his home farm 
during widowhood, and the use of all his estate, real and person- 
al, till his children should become of age; and then devised 
to his son two thirds of his home farm, and provided that he 
should have the whole of his landed property after his mother’s 
marriage or decease; held that on the mother’s marriage before 
either of the childen came of age, her right ceased, and the son 
became entitled to the real estate devised. Chappel v. Avery, 
6 Conn. 31. 


4. A mortgaged land to B and C, to secure each of them a distinct 
debt, the land being sufficient to pay both debts; C, by his will 
made afterwards, to which B was a witness, devised to A the 
debt due from him ; held that B had had an interest in estab- 
lishing the will which would render him incompetent at com- 
mon law; but that his interest was removed by the statute. 
Clark vy. Hoskins, 6 Conn. 106. 


See EvipENCcE, 2; PRoBATE. 
WITNESS. 


1. A owed a debt to B, for which C was surety; C also mort- 
gaged land to A as collateral security for the debt, A being a 
subscribing witness to the deed. It was held on a bill of fore- 
closure by B, that A was a competent witness to prove the ex- 
ecution of the deed. Bigelow v. Benedict, 6 Conn. 116. 


2. The interest of a witness in a cause, may be proved, either by 
the testimony of other witnesses, or by an examination of the 
witness himself; but after a party has resorted to the former 
mode and failed, he cannot have recourse to the latter; nor 
can he, on a cross examination, make any inquiry to show his 
interest in order to impeach his credibility. Chance v. Hine, 
6 Conn. 231. 


3. A merely honorary obligation, without a legal interest, does 
not render a witness incompetent. Smith v. Downs, 6 Conn. 
365. 

















LEGISLATION. 


Vermont. 


The acts of the legislature of Vermont are distinguished as 
nepoe and private acts, and resolutions, in the publication of them 
y authority of the state. Twenty-five public acts were passed 
at the session of the general assembly of that state commencing 
in October, 1828. 

Ch. 3.—Reports. Provision is made for the publication of 
the Reports of Decisions of the Supreme Court of the state. 

Ch. 4—Disinterring dead bodies. Persons disinterring dead 
bodies are punished by confinement to hard labor in the state 
prison three years. 

Ch. 12.—Measures. Thirty-eight quarts, Winchester measure, 
are made a standard bushel of charcoal, lime, and ashes. 

Ch. 17.—Schools. Sec. 1. School committees are authorized 
to recommend suitable class-books: 2. Required to visit the 
schools: 3. May recommend teachers. 

Seventy-three acts were passed for granting sums of money to 
individuals, assessing taxes on particular towns, for making roads 
and bridges ; incorporating academies, fire-engine, banking, turn- 
pike, canal, manufacturing, and hydraulic companies ; granting 
rights of keeping ferries ; giving relief to sundry companies and 
individuals ; and altering the names of persons. 


Connecticut. 


The legislature of Connecticut, at its late session, passed for- 
ty-two public acts, exclusive of sundry acts of incorporation, 
which in that state are not classed with the statutes. Many of 
these relate to matters of a local or temporary nature. The fol- 
lowing is a summary of the provisions affecting the general juris- 
prudence and civil polity of the state. 

Senators.—In pursuance of an amendment of the constitution, 
lately adopted, the legislature, at its late session, passed an act 
increasing the number of Senators from twelve to twenty-one, 
and dividing the state into twenty-one districts of contiguous ter- 
ritory. The electors of each of these districts are to elect annu- 

VOL. I1.—NO. I. 23 
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ally, on the first Monday of April, one senator, who, at that time, 
shall belong to and reside in such district. Each of the counties 
of Hartford, New Haven, New London, Fairfield, and Litchfield, 
contains three districts; and each of other counties, viz. Wind- 
ham, Middlesex, and Tolland, two. 

Quorum of the Supreme Court of Errors.—In all suits in law or 
chancery pending in this court, (consisting of five judges,) where 
any three of the judges are, by reason of interest or otherwise, 
legally disqualified to act, the other two shall constitute a quorum. 

Order of notice on petitions for divorce, writs of error, and petitions 
for new trial_—Where the adverse party resides out of or is ab- 
sent from the state, either judge of the superior court, in vacation, 
may make such order relative to the notice to be given to the 
adverse party, as he shall deem reasonable ; and such notice hav- 
ing been given and duly proved, the court may proceed to the 
hearing of the cause, at the first term, or may direct such further 
notice to be given as it shall judge proper. And the chief judge 
of the county court, in the each of the several counties, or in case 
of a vacancy in his office, the senior associate judge of such 
court, is authorized to make all such orders of notice on petitions 
and writs returnable to the superior court, as either judge of the 
latter court, in vacation, has power to make. 

Order of notice on appeals from probate.—The court of probate, 
at the time of allowing an appeal to the superior court, shall make 
such order as it may deem reasonable relative to the notice which 
shall be given to all persons so interested in such appeal as that 
they ought to be made parties thereto, which notice the appellant 
shall cause to be given; and such notice being given and duly 
proved the court may proceed to a hearing of the appeal, at the 
first term, or may direct such further notice to be given, as it shall 
judge proper. 

Writs of injunction.—The chief judge of the county court in the 
several counties, is empowered, on motion, to grant and enforce 
writs of injunction, according to the course of proceedings in 
courts of equity, in all cases within the jurisdiction of, and made 
returnable to the superior court, arising in his own county, when 
the superior court shall not be in session in that county. 

Levy of execution.—W here the premises included in any single 
mortgage deed, lie in different towns or counties in this state, the 
equity of redemption may be levied upon, by warrant or execu- 
tion, by any proper officer who may legally serve civil process, 
in any one of the towns or counties in which a part of the pre- 
mises may be situated ; and in such case, the equity of redemp- 
tion may be appraised by three indifferent freeholders of either 
of the towns in which any part of the premises is situated. 

Sale of property taken on execution.—Where property taken on 
warrant, which cannot be removed to the public sign post, with- 
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out great injury or expense, or which cannot be there sold with- 
out great inconvenience or injury from exposure to the weather, 
such officer may designate some other proper and convenient 
place within the society where the property is taken, at which it 
may be sold. If at the time of the sale of property at the public 
sign post, the weather or other circumstances shall be unfavora- 
ble to such sale at that place, the officer posting the same may 
publicly adjourn to some more convenient and suitable place 
within the society where the property is taken, and there pro- 
ceed to the sale of it. If the property, at the time designated, 
cannot be sold, for the want of bidders, or any other cause, the 
officer posting it may adjourn the sale to a more convenient time, 
not exceeding ten days. 

Appointment of Conservators.—Applications to the county court, 
by the selectmen of the town, for the appointment of a conserva- 
tor of any proper subject, shall be signed by such selectmen, shall 
be accompanied with a summons, signed by lawful authority, no- 
tifying the respondent to appear before the court, and shall be 
served, by some proper officer on the respondent, by leaving a 
true and attested copy at his or her usual place of abode, at least 
twelve days before the sitting of the court. And whenever the 
application shall be made, by the relatives of the subject, it shall 
be signed by tliem, shall be accompanied with a summons signed 
by lawful authority, notifying the respondent and also the select- 
men ; which shall be served as in the other case. 

Suspension of suits against executors and administrators.—No suit 
shall be maintained against an executor or administrator, upon 
any claim against the estate upon which he is executor or admin- 
istrator within the time limited, by the court of probate, for the 
exhibition of claims against such estate, unless the executor or 
administrator shall have given notice in writing to the claimant, 
that he disallows such claim. 

Power of executor or administrator of a mortgagee to release the 
legal title —The executor or administrator of a mortgagee of any 
lands or tenements, may, on receiving the amount due the estate 
of such deceased mortgagee, or in case the mortgage debt shall 
have been paid to the mortgagee, or his assignee, release to the 
mortgager, his or her heirs or assigns, the legal title to the mort- 
gaged property; and such release, executed pursuant to the law 
regarding conveyances of real estate, shall be valid. 

Tazation.—All lands on which hemp shall be raised, within 
three years from the Ist of May, 1829, shall be exempted from 
taxation in that year in which the crop is taken off. The inhab- 
itants of the respective towns in this state shall have power to 
adopt regulations taxing the owners or keepers of dogs within 
such town; provided that no person shall be taxed a greater sum _ 
than one dollar annually, for any dog owned or kept by him. 
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The Medical Institution of Yale College.—The Institution shall 
include a complete course of instruction in the several depart- 
ments of medical science, to consist of lectures on the theory and 
practice of medicine, anatomy and physiology, surgery and mid- 
wifery, materia medica and botany, chemistry and pharmacy. 
And there shall be a joint committee of an equal number of per- 
sons appointed by the President and Fellows of the Connecticut 
Medical Society and the Corporation of Yale College, who shall 
make a nomination, from which the professors of the Institution 
shall be chosen by the Corporation. The number of professors 
in the Medical Institution shall not be less than four, nor more 
than six ; and the price of each professor’s ticket shall not exceed 
twelve dollars and fifty cents. Every candidate for a license to 
practise medicine and surgery, or for the degree of Doctor of 
Medicine, who shall hereafter commence the study of the medi- 
cal profession, shall exhibit to the committee of examination sat- 
isfactory evidence, that in addition to a good English education, 
he had acquired a competent knowledge of the Latin language, 
and some acquaintance with the principles of natural philosophy, 
previous to the commencement of his professional studies. Every 
such candidate, provided he shall have graduated at some college, 
shall be required to study three years with some respectable phy- 
sician or surgeon, and if not a graduate, four years, and to have 
attended one full course of lectures on the several branches of 
medical science, and to have arrived at the age of twenty-one 
years. He shall also be required to produce evidence of his good 
moral character, and of his having pursued professional studies 
the requisite period of time, and of his having attended the requi- 
site courses of medical lectures. 

Criminal Law.—If any president, director, cashier, secretary, 
treasurer, teller, clerk, book-keeper, or agent of any bank, say- 
ings bank, fire insurance company, or marine insurance compa- 
ny, incorporated by authority of this state, while in the employ- 
ment of any such institution, shall take, purloin, secrete, or in any 
way appropriate to their use, or the use of others, any of the 
moneys, coins, bills, notes, credits, or other choses in action, be- 
longing to any such institution by which such person may have 
been employed, or deposited therein, with intent to defraud and 
prejudice any person or persons, or body politic or corporate; or 
shall falsely make any entry of moneys, coins, bills, notes, checks 
or other choses in action, in or upon the books of such bank, sav- 
ings bank, or insurance company, or shall keep false books or 
entries of and concerning the capital, deposites, issues, losses, 
profits, receipts, or moneys of any bank, savings bank, or insur- 
ance company, with the intention to defraud and prejudice any 
person or persons, or body politic or corporate; every such pres- 
ident, director, cashier, secretary, treasurer, teller, clerk, book- 
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keeper, or agent, so offending, shall suffer imprisonment in the 
Connecticut State Prison, for a term not exceeding fourteen years 
nor less than one year. 

The other acts passed at this session relate to the appoint- 
ment, resignation, and discharge from future service of officers in 
the militia, with a provision regarding inspection returns, and a 
limitation of company duty; exempting the officers and attend- 
ants at the Retreat for the Insane from military duty; prescrib- 
ing the form of oath to be taken by appraisers of estate conveyed 
to the state for the benefit of the School Fund; prescribing the 
form of the certificates to be given to the Comptroller, when 
schools have not been kept according to law in any district ; con- 
cerning the return and trial of petitions relating to the School 
Fund; establishing the rights of owners of fishing places in Ou- 
satonic river; providing for the enumeration of deaf and dumb 
and blind persons in the state, together with the age, sex, and 
pecuniary circumstances of each; confirming the doings of as- 
sessors and boards of relief in certain cases ; altering the terms of 
the superior and county courts in Windham county; regulating 
the mode of building in the city of Hartford; authorizing the city 
of Hartford to make and repair the streets and highways within 
the city; regulating the mode of building in the city of New Ha- 
ven ; authorizing the city of New Haven to establish an additional 
fire company ; regulating the mode of building in the city of Nor- 
wich ; limiting the term of office of the mayor of the city of New 
London, and of the mayor of the city of Middletown ; repealing 
part of an act regarding the borough of Bridgeport; authorizing 
the county of Fairfield to erect a workhouse or house of correc- 
tion; relating to the Farmington Canal; concerning the Eagle 
Bank; amending the charter of incorporation of the Tolland 
County Bank ; providing for additional sign posts, and repealing 
part of an act relating to sign posts; authorizing the Governor to 
cede the jurisdiction of this state over a dyke and sea wall at Mill 
River Harbor, and a piece of land for the site of a lighthouse on 
Great Captain’s Island. 


Kentucky. 


The number of acts passed at the last session of the legislature 
of Kentucky, which commenced December 1, 1828, was one 
hundred and eighty-four. Much the larger part of these statutes 
are either private or local acts which have no general interest. 
Several are for creating election precincts, and some for establish- 
ing state roads, and some for the relief of individuals. The fol- 
lowing abstract includes all which can be thought of any impor- 
tance to be known beyond the limits of the state. 

Ch. 92—Suits against securities of executors and administrators. 
This act provides that, whenever an executor or administrator 
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has been guilty of a devastarit, his bond may be sued, and judg- 
ment recovered against him and his securities, in the same manner 
as could previously be given against him alone if guilty of a de- 
vastarit. 

Ch. 128—To regulate the formation and guaging of liquor barrels. 

Ch. 140.—To coerce more effectually the payment of money of- 
Jficially collected by sheriffs, constables, and lawyers. This act refers 
to the previous legislation of the state, which enables creditors to 
proceed against sheriffs and constables for money collected by 
them by way of motion, and gives some additional regulations as 
to the mode of proceeding against them. It also provides for a 
rule to be served on any attorney who neglects or refuses to pay 
over any money collected by him on a judgment, issuing from the 
court in which the judgment was entered ; and in case of his 
refusing to pay promptly on return of the rule, whatever is ad- 
judged to be due from him, it is made the duty of the court to 
suspend him from the practice of law within the state for twelve 
months, and until the amount due from him is paid. If he pre- 
sumes to practise during his suspension, he forfeits forever the 
privilege of practising in any court of the state. 

Ch. 145.—To regulate the Penitentiary. This act provides for 
building new cells; and for the separate confinement of prisoners 
at night. It also makes provision for the religious instruction of 
the convicts, and for teaching reading, writing, and arithmetic to 
such of them as are unlearned in those arts. 

Ch. 160.—Regulates the price of taking up boats on the Ohio. 
Any person taking up a steam boat adrift, is entitled to ten dollars; 
keel boat, five dollars; and other boats in the same manner, be- 
sides his expenses. The act also regulates the mode of proceed- 
ing to be adopted by the finder of a boat. 

Ch. 102.—To amend the Execution laws. Where debtors have 
aright to replevy under the former laws, they are in future to 
have a right before execution issues against them, to enter into 
a recognizance, with one or more good securities for the payment 
of the judgment ‘ within months with legal interest.’ The 
time of delay is the same as on areplevin bond. The effect of 
this provision seems to be to delay the issuing of execution, with- 
out putting the parties to the expense of seizing property on ex- 
ecution and then having it replevied, which was the course pur- 
sued under the previous laws. This act also provides that an 
agreement on the record to waive the right of replevy, or any 
other agreement in relation to any judgment or decree, shall be 
specifically enforced according to its tenor. 

Ch. 169.—Bail in Civil Actions. The undertaking of bail in 
every civil action shall be, that the defendant shall not remove 
his effects out of the state, until the plaintiff’s judgment is dis- 
charged ; and a scire facias against the bail is directed in order 
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to ascertain whether the defendant has removed his effects out of 
the state after the undertaking of the bail. 

Ch. 137.—Bridge over the Ohio at Cincinnati. The Kentucky 
and Ohio Bridge Company is incorporated with a capital of $ 300, 
000, divided into 6000 shares of $50 each, for the purpose of 
erecting a bridge across the Ohio from Newport or Covington in 
Kentucky, to Cincinnati in Ohio. The bridge must be made so 
as to permit the passage of ships and steam vessels of the largest 
size and height at the highest stage of water, and shall have over 
the channel of the rivera span or arch not less than two hundred 
feet wide, and the other spans or arches not less than one hun- 
dred and fifty feet wide. The president and directors are to have 
the right to fix the tolls, which are to be reduced from time to 
time so that the net income of the bridge shall never exceed 
eighteen per cent. on the cost. 





Missouri. 


Sixty acts, public and private, were passed by the legislature 
of Missouri at the session, commencing at Jefferson on the 17th 
of November, 1828. 

Ch. 1.—Estates of deceased persons. Minors. 1. The slaves 
belonging to the estates of persons deceased are to be let out for 
a year at a time at auction. 2. Minors are allowed to choose 
their guardians on arriving at the age of fourteen, with the ap- 
probation of judge of the county court. 

Ch. 7.—Excise on Billiard Tables. Billiard tables are taxed 
at the rate of two hundred dollars a year for each table. 

Ch. 9.—Building Bridges. One half of the expense of build- 
ing bridges is to be defrayed out of the county treasury, on indi- 
vidual subscriptions being obtained for the other half. 

Ch. 14.—Crimes and Punishments. 1. An assault with intent to 
kill is punishable by imprisonment not exceeding one year, stand- 
ing in the pillory one hour on each of three several public days, 
and fine not exceeding $5000. 2. Perjury on trial for felony, 
with design to convict the party on trial, if the party be convict- 
ed, subjects witness or person suborning to the same punishment 
as the party convicted is subject to; and the person so perjured 
or suborning is thereafter rendered incapable of being a witness 
or juror, voting at any election, or holding any office of honor, 
trust, or profit; but the provision does not extend to perjury com- 
mitted by a female charging a rape. In other cases, perjury or 
subornation of perjury is punished by imprisonment not exceed- 
ing one year, standing in the pillory one hour on each of three 


several public days, and fine not exceeding $ 3000, and the same 
disabilities as above. 
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Ch. 15.—Judicial Officers. The first section of this chapter is 
of so novel and singular a character that we give it entire. 

Sec. 1. ‘Be it enacted, &c. That the several justices or judges 
of the county courts, and circuit attorneys of this state, shall and 
may be removed from office on conviction for bribery, perjury, or 
other infamous crimes, or on conviction of any wilful misdemeanor 
in office, or habitual drunkenness, by indictment in the circuit 
court, and conviction thereof by a traverse jury; and in case of 
conviction for bribery, perjury, or other infamous crime, shall be 
and forever remain disqualified to hold any office of honor, trust, 
or profit, under this state; and in case of conviction for any wilful 
misdemeanor in office or habitual drunkenness, shall be removed 
from office.’ 

The judges are required to give this act in charge to the grand 
juries. 

Ch. 22.—Excise on Grocers. Grocers are taxed from five to 
one hundred dollars for a license for six months, and an excise of 
one half of one per cent. is levied upon all groceries retailed by 
grocers. 

Ch. 24.—Acts of Congress and of the other States. The secre- 
tary is directed to procure copies of the acts of Congress and of 
all the other states, for the use of the members of General As- 
sembly, &c. of Missouri. 

Ch. 27.—License to Venders of Lottery Tickets. Venders of 
lottery tickets are required to pay eighty dollars per year for a 
license. 

Ch. 47.—Divorce. This is an act of divorce, and we meet 
with other acts of the same description during this session. 


Sundry memorials to Congress were adopted by the General 
Assembly at the same session; proposing the continuation of the 
Cumberland road to Jefferson, in Missouri; requesting that the 
United States will remove obstructions to the navigation in the 
Mississippi; asking protection to the traders to the upper pro- 
vinces of Mexico, representing this trade as very important to 
Missouri and advantageous to the United States generally; pro- 
posing and urging very strenuously the reduction of the price of 
the public lands, and suggesting the relinquishment of the title to 
the states in which the lands lie. There are three memorials 
upon this last subject. 


Among the resolutions passed at this session, one recommends 
the amendment of the Constitution of the United States, so that 
the President shall be elected immediately by the people, with- 
out the intervention of electors, and that the election shall in no 
case go to the House of Representatives. Another denies the 
power of Congress to grant money to promote the objects of the 
Colonization Society. 
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Georgia. 

The acts of the General Assembly of this state, passed at the 
session of November and December, 1828, are arranged in the 
official pamphlet under general heads, which are intended to 
bring all the statutes on the same subject together. Such an ar- 
rangement is very convenient. The following table exhibits the 
general heads and the number of acts under each head. 


Titles. No. of acts. Titles. No. of acts. 
Academies 17 Lands 13 
Appropriations 1 Medical 1 
Banks 3 Mills 1 
Bridges 1 Military 3 
Clerks 5 Penitentiary 2 
Churches 6 Relief Laws 20 
Counties 8 Roads 6 
Courts 14 Rivers 1 
Constitution 1 Sheriffs 4 
Canals 1 Taxes 2 
Duelling 1 Towns 20 
Elections 13 — 
Indians 2 Whole number 151 
Judiciary 5 





It may be observed that most of the laws concerning lands, 
regard the lotteries for disposing of the state lands; and that the 
relief laws are not those which have acquired the name in the 
western states, but laws for the relief of particular individuals 
named in them. 

Salaries.—F rom the appropriation law it appears that the salary 
of the Governor is $3000 a year; of the Judges of the Superior 
Courts $2100 each; the Secretary of State $2000; Treasurer 
$ 2000; the pay of members of the legislature is $ 4 a day during 
their attendance; and § 4 for every twenty miles travel. 

Amendments of the Constitution.—An act has passed proposing 
that the Senate and House of Representatives shall be elected 
biennially, instead of annually, as at present, and that the General 
Assembly shall meet biennially; that the Judges of the Superior 
Courts shall be elected for four years instead of three. This act, 
in order to effect the proposed changes, must be hereafter con- 
firmed by the General Assembly in the manner provided for by 
the constitution. 

Duelling.—Every officer, civil and military, appointed after 
January, 1829, is required to take and subscribe an oath or affirm- 
ation, ‘that he has not, since January Ist, 1829, been engaged in 
a duel, either directly or indirectly, as principal or second,’ and 
that he has not ‘given, or accepted, or knowingly carried and de- 


VOL. II.—NO. I. 24 
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livered a challenge, or message purporting to be a challenge, either 
verbal or in writing, to fight the person of another, in the state 
of Georgia or elsewhere, at sword, pistol, or other deadly weapon.’ 

Indians.—One statute provides for the protection of the fron- 
tier settlements of the state from the intrusion of Indians of the 
Creek nation, by prohibiting them, under pain of imprisonment, 
from coming into the state. Another statute extends the laws of 
the state over the territory within the state occupied by the Creek 
Indians. It contains, among other things, the following provis- 
ions, which seem to us to be more severe against this unfortu- 
nate race of men, than would usually be considered justifiable 
among civilized communities against the inhabitants of conquer- 
ed territories :—‘ All laws, usages, and customs, made, establish- 
ed, and in force in the said territory, by the said Indians, be, and 
the same are hereby, on and after the Ist of June, 1830, declared 
pull and void.” ‘ No Indian, or descendant of Indian, residing 
within the Creek or Cherokee nations of Indians, shall be deemed 
a competent witness, or a party to any suit, in any court created 
by the constitution or laws of this state, to which a white man 
may be a party.’ 

Joint tenancy.—The right of survivorship in joint tenancies is 
abolished. This act makes the law of Georgia conformable to 
that of almost all the other states on the same subject. 

Executors.—To remove doubts this act provides that no exec- 
utor shail be entitled to any beneficial interest under the will of 
the testator, not therein expressly mentioned, except their com- 
missions, but shall hold the residuum as trustees for the distribut- 
ees or next of kin. Letters testamentary, of administration, or 
guardianship, granted to any widow or unmarried female, shall 
on her marriage abate during the coverture; but the husband, or 
any other person entitled, may be appointed in her place. 

Administrator.— Where a suit is pending against an administra- 
tor at the time of his decease, the administrator de bonis non may 
be made a party by scire facias. 

Medical Academy.—The Trustees of the Medical Academy are 
incorporated for the purpose of establishing a medical school in 
Augusta. 

Resolutions.—Besides the statutes, the General Assembly passed 
several resolutions. Among others is a Remonstrance addressed 
‘to the People of the States in favor of prohibiting importations, 
as a policy for the encouragement of domestic manufactures.’ 
This remonstrance the governor is requested to forward to the 
governors of the several states. ‘A memorial from the Senate 
and House of Representatives, in General Assembly, representing 
the feelings and opinions of the people of the state of Georgia, 
upon the Tariff law, passed at the first session of the 20th Con- 
gress,’ was also passed, ‘ submitting to the states opposed to that 
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obnoxious law, a summary of the principles of the opposition of 
this state to it, and requesting a concurrent constitutional opposi- 
tion to the law, and the system which it is intended to foster.’ 
The governor is directed to transmit a copy of this memorial to 
‘each state of the Union opposed to the Tariff act of the first ses- 
sion of the twentieth congress.’ A protest on the same subject 
was also passed, and the governor directed to transmit it to the 
Senate of the United States. 





Louisiana. 

The legislature of Louisiana, at its last session, December to 
February, 1828-9, passed 59 acts, of which we notice the following 
as most likely to gratify curiosity or be interesting in the other 
states. The public and private acts are published promiscuously. 

No. 1.—Claims against the United States. A resolution that 
the senators and representatives of the state ascertain the amount 
due from the United States, on the act of 1811, providing that 5 
per cent. of the sales of lands in Louisiana shall be appropriated 
to the construction of roads and levees in that state. 

No. 7.—Lottery. An addition to an act authorizing the trus- 
tees of the Roman Catholic Church of St. Joseph, in the parish of 
East Baton Rouge, to raise money by lottery. 

No. 9.—Public Lands. ‘The high price at which the public 
lands in this state are held by the United States, is complained 
of, and declared to be a discouragement to improvement and em- 
igration, aud to this cause is attributed the slower progress 
made by Louisiana than by some younger states, and it is propos- 
ed to ascertain upon what terms the state can acquire the title 
and right of disposing of these lands. 

No. 17.—An act to authorize District Courts to emancipate mi- 
nors. 1. The minor presents a petition. 2. The judge is there- 
upon to order a meeting of the minor’s relatives to deliberate on 
the subject of his petition, before the parish judge. 3. The 
members of this meeting are sworn by the parish judge to give 
their impartial opinion whether the petitioner is capable of man- 
aging his property. 4. The result of the meeting is sent by the 
parish judge to the minor, that he may present it to the district 
judge. 5. Whereupon the district judge gives judgment, whether 
the minor shall be free. 6. If the decision be in favor of his 
freedom, the minor is furnished with a certified copy of the judg- 
ment, to avail him before magistrates, courts, &c. 7. But the 
judge is prohibited from decreeing the minor to be free, without 
the consent of his parents, if living. [This act appears to be 
made for the purpose of saving the legislature the trouble of act- 
ing upon individual petitions of this description, the district judge 
being invested with the powers exercised directly by the legisla- 
ture previously to passing the act. ] 
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No. 24.—Slaves. This act regulates the introduction of slaves 
from other states, requires a certificate of their good character, and 
otherwise prohibits their sale in Louisiana, and subjects the party 
to a fine of from $1000 to $2000; and citizens of the state 
bringing slaves into Louisiana for their own use, are required to 
procure such a certificate under a penalty of $500. The intro- 
duction or sale of slaves, under ten years of age, separate from 
their mothers, if living, is prohibited. 

No. 31.—Roads and Levees. A long act, very minute in its 
provisions on the subject of roads and levees, [artificial banks to 
prevent the Mississippi from inundating the country.] Every 
proprietor on the bank of the river is obliged by law to maintain 
the levee and a road over his own grounds. The breadth, height, 
and manner of construction of these levees are particularly pre- 
scribed, thus one for sustaining water, not exceeding three feet in 
height, is required to have five feet in breadth of base to every 
foot in height; if the height be from three to five feet, the base 
must be six feet in breadth for every foot in height; if from five 
to six feet, the base seven, and if more than six feet in height, 
the base eight feet, for every foot in height of water to be resist- 
ed, making a levee for eight feet in height of water, sixty-four 
feet broad atthe base. The top is required to be half the breadth 
of the base, and the height to be one foot higher than the esti- 
mated height of water to be sustained. These dykes or embank- 
ments are also necessarily carried along the banks of the creeks 
and bayous communicating with the Mississippi, forming alto- 
gether an immense range of works. The levee of each district 
is put under the care of a particular officer, whose duties as to in- 
specting, and, in case of the neglect of the proprietor, repairing 
the levee, are particularly set forth. 

No. 38.—Barataria and Lafourche Canal. A charter of the 
Barataria and Lafourche Canal Company. This canal is propos- 
ed to commence about five miles below the city of New Orleans, 
and make a communication between the river Mississippi and 
the lake of Barataria, and the Bayou Lafourche. The canal is 
required by the act to be forty feet wide, and have six feet depth 
of water at the lowest tide. The amount of capital proposed for 
the undertaking is $ 150,000. 

No. 40.—Embankments of the Mississippi. A resolution for ap- 
plication to Congress for assistance in constructing the embank- 
ments of the Mississippi. 

No. 47.—Codes. An allowance of $4500 is made to Mr. Ed- 
ward Livingston for services in compiling the criminal code and 
code of evidence, leaving the subject of further compensation 
open for future consideration. 











INTELLIGENCE. 


Dane Professorship. Law School of Harvard University. 


In June last the Hon. Nathan Dane, of Beverly, sent to the 
corporation of Harvard University the following communication : 


BEVERLY, June 2d. 1829. 
To the President and Fellows of the Corporation of Harvard University. 


GENTLEMEN: As I have a long time wished to aid and pro- 
mote the law branch in the said University, and, now, by the 
profits of my law work, can conveniently do it, I proceed to lay 
the foundation of a professorship of law therein, and to provide 
for the appointment of a professor, and to aid in his support, in 
the manner following, and submit the same to your consideration. 

In the first place, it shall be his duty to prepare and deliver, 
and to revise for publication, a course of lectures on the five fol- 
lowing branches of law and equity, equally in force in all parts 
of our federal republic, namely: The law of nature, the law of na- 
tions, commercial and maritime law, federal law and federal 
equity, in such wide extent as the same branches now are, and, 
from time to time shall be administered in the courts of the United 
States, but in such compressed form as the professor thall deem 
proper ; and so to prepare, deliver, and revise lectures thereon as 
often as the said corporation shall think proper. But as the cor- 
poration may, after one course of lectures shall have been thus 
prepared, delivered, and revised, on these branches, think it best 
to include in his lectures other branches of law and equity, that 
shall from time to time, be in force in Massachusetts, I authorize 
the said corporation so to do ; ever confiding in the discretion 
thereof, to select the state branches, the most important and the 
most national, that is, as much as may be branches the same in 
other states of the Union as in this ; making lectures on this 
state law useful in more states than one, law clearly distinguished 
from that state law which is in force, and of use, in a single state 
only. 

2d. I now appropriate ten thousand dollars, to be, by me, placed - 
in the possession of the said corporation, on, or before the first 
day of September next, as a fund forever, towards the support of 
the said professor, all the income whereof, and of such other 
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moneys and funds, as I may hereafter add, shall be paid over, 
annually, or semi-annually, as the corporation may direct, to the 
professor for the time being ; each year beginning on the first 
day of September. 

3d. In conformity to the constitutions of the United States, of 
Massachusetts, and of most of the other states, I declare that no 
religious test shall ever be required as a qualification of this pro- 
fessorship, but each person who shall be appointed professor, 
shall, before entering on the duties of his office, make and sub- 
scribe a declaration, in the words following: ‘I do solemnly de- 
clare that I will, to the best of my ability, perform the duties 
required of me, by the statutes under which I am now appoint- 
ed professor of law in Harvard University ;’ and that no 
oath or other declaration shall ever be required. 

4th. It is my object that a professor shall always be appointed, 
who shal! be a counsellor at law, at least of seven years standing 
at the bar, and to insure a suitable appointment, from time to time, 
of a professor learned in the branches of law and equity aforesaid, 
and especially in the said five branches, I do declare that his 
residence at Cambridge shall never be required as a condition of 
his holding the office ; believing the best professors will generally 
be found among judges and lawyers, eminent in practice in other 
places, conveniently situated, and who, while professors, may 
continue their offices and practice generally ; also thinking law 
lectures ought to increase no faster than there is a demand for 
them. Clearly, their great benefit will be in publishing them. 

5th. As the Hon. Joseph Story is, by study and practice, em- 
inently qualified to teach the said branches both in law and equity, 
it is my request that he may be appointed the first professor on 
this foundation, if he will accept the office, and in case he shall 
accept the same, it is to be understood that the course of his 
lectures will be made to conform to his duties as one of the 
Justices of the Supreme Court of the United States ; and further, 
that time shall be allowed him to complete, in manner aforesaid, 
a course of lectures on the said five branches, probably making 
four or more octavo volumes ; and that all the lectures and teach- 
ing of him and of every professor so to be appointed, shall be 
calculated to assist and serve in a special manner, law students 
and lawyers in practice, sound and useful law being the object. 

6th. The number of lectures and the manner of delivering 
them, I leave to the discretion of the corporation, as I do all other 
matters and things not contravening the rules or statutes herein 
contained, placing full confidence in its wisdom and judgment. 

But as the present state of the law branch in the said Univer- 
sity, and the times of meeting of the overseers thereof, allow less 
time to prepare statutes and system, than is desirable, I reserve 
so far as may be consistently done, liberty to put, before the first 
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of September next, the proper rules and statutes in the case, into 
a more technical and intelligible form, strictly preserving the 
substance and principles herein contained. 

Your Obedient Servant, N. DANE. 


Mr. Dane’s liberal donation was accepted by the corporation, 
and the Hon. Joseph Story elected the first professor, in conform- 
ity with Mr. Dane’s request. The following is the letter from 
the President of the University to Mr. Dane, announcing the pro- 
ceedings of the Corporation. 


CAMBRIDGE, 5th June, 1829. 

Dear Sir: I have the honor to enclose to you an attested 
copy of the proceedings of the Corporation of Harvard College, 
in relation to the Professorship of law, which, under the influ- 
ence of that prescient and patriotic spirit, for which, through life, 
you have been distinguished, it has been your pleasure to found 
in that University. This foundation has been accepted by the 
Corporation and received by the Overseers and by the community 
in a spirit of gratitude and honor, corresponding with, and due 
to the just and enlightened motives in which this munificence or- 
iginated, and to the discretion and intelligence with which its 
objects have been selected, and its statutes established. 

Permit me to express the happiness, which I feel personally, 
that one whose long life has been distinguished for learned labor 
and professional and civil usefulness, will not only live forever in 
the remembrance of a grateful community, as founder of this no- 
ble institution, but will also be kept in continual, renewed recol- 
lectiomof future times, by the wise provision you have made for 
the successive publication of the researches of your professor. 

With great respect, | am your humble servant, 

JosiaH Quincy, 
President of Harvard College. 
Hon. NaTHAN DANE. 

On the 11th of June the Overseers of the University met, 
when ‘the proceedings(a) of the corporation in relation to the ac- 
ceptance of the donation of the Hon. Nathan Dane, and the es- 
tablishment of the Dane Professorship of Law, were concurred 
in by the board. A vote was taken by ballot on the question of 
concurrence in the election of the Hon. Joseph Story to be Dane 
Professor of Law, and the vote was unanimous in confirmation of 
the appointment. 

‘ The President of the University communicated the proceed- 
ings of the corporation in relation to the appointment of a Royall 
Professor of Law, in the place of Chief Justice Parker, who had 
resigned that professorship. The report that the donation of Mr. 








(a) This extract is from the Boston Daily Advertiser of June 12. 
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Dane, and the appointment of a professor on that foundation, 
authorized the hope, that the law school would be placed on a 
footing which would be creditable to the University and useful 
to the public; but it would be necessary that another instructer 
should be appointed, who should be constantly resident at the 
University, and superintend the course of instruction to be there 
pursued; the resignation of Professor Stearns having left no offi- 
cer of instruction in that department. The report recommended 
the appointment of a Professor of Law, on the Royall foundation, 
who shall in conjunction with the Dane Professor perform the 
duties of instruction under such regulations as shall be prescribed 
by the corporation, and that this appointment should be made 
immediately, so that the course of instruction under him, may be 
entered upon immediately after the ensuing commencement. 
This report was accepted by the corporation, and they proceeded 
to appoint John H. Ashmun, Esq. of Northampton, as Professor 
on this foundation, which appointment was submitted for the 
concurrence of the overseers. The overseers having voted on 
motion of Mr. Webster to dispense with the rule which requires 
the nomination to stand seven days at least before it is acted upon, 
proceeded to ballot on the question, and concurred in the appoint- 
ment by a unanimous vote.’ 

Mr. Dane, whose long established reputation as a lawyer and 
learned labors are familiar to the profession, is entitled to the 
thanks and gratitude of the community for his liberal donation, 
and for his judicious selection of the first professor. The distin- 
guished jurist whom he nominated, is so well known thrg@mghout 
the United States for extensive and varied learning, correct and 
discriminating judgment, and untiring industry, that it is needless 
for us to say that the appointment has given general satisfaction. 
Judge Story’s eloquence, and the zeal with which he is animated 
for the promotion of the science of jurisprudence, eminently qual- 
ify him for a public lecturer. 

Mr. Ashmun was associated for some years with the late Judge 
Howe, in the charge of the Law School at Northampton. His 
legal attainments, as well as his experience in the business of 
law instruction, well qualify him for the situation for which he 
has been selected. 





Mr. Dickinson’s Law School at Amherst. 


Samuel F. Dickinson, Esq. has recently issued the following 
prospectus : 


‘The subscriber proposes to open, at Amherst, in the county 
of Hampshire, Massachusetts, a School for instruction in the sci- 
ence and practice of the Law. The course intended to be pur- 
sued will be systematic, classical, and thorough ; the instruction 
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embracing two lectures, and two recitations, weekly, with such 
other information as the practice may suggest. 

‘That the course may be the more interesting and useful, pro- 
vision is made, with the Faculty of the College in this place, for 
the attendance of Law Students, without expense to them, on all 
the lectures there delivered. These are, principally, comprised 
in five annual courses; delivered by five different Professors ; on 
the following subjects: viz. Greek and Roman Literature; 
Mathematics and Natural Philosophy ; Chemistry and Natural 
History ; Rhetoric and Oratory; and Belles Lettres. 

‘ This provision is designed to afford to the student an opportu- 
nity of devoting his leisure hours to intellectual amusement ; to 
inspire and cherish a love of gencral science, so necessary to pro- 
fessional eminence; and to extend and improve the knowledge 
already acquired. 

‘The annual charge for rooms, library, and instruction, will be 
one hundred dollars. 

‘Other expenses will be reasonable. 

‘An extensive and well chosen library will be furnished; and 

‘Instruction commence on the first of September next. 

‘ Amherst is a pleasant, healthy, retired village, eight miles from 
Northampton, and ninety, west, from Boston ; the site of a flour- 
ishing College, Academy, and High School for boys; collecting, 
in these several Institutions, at least, four hundred young men 
and boys, for the purposes of education. It is also the residence 
of many individua!s, distinguished as scientific and literary men; 
thus affording opportunities of literary intercourse, not usually 
enjoyed. 

‘The Prospectus is issued with extreme diffidence ; inasmuch as 
it promises only the efforts of an humble individual; and, it may 
be, in competition with those of a more eminent character, already 
exerted, in other similar schools, in New England ;—an individual, 
too, whose attention, for some time past, has been partially with- 
drawn from the profession. Yet, believing that perseverance, 
united with untiring application, and exclusive devotedness to the 
object of pursuit, always possesses a redeeming spirit, as well as 
an overcoming power, the undersigned is determined to omit no 
exertion, and avoid no sacrifice, to deserve what he humbly hopes 
he may receive, a portion of the public patronage. 

‘SaMUEL F. DickKINson, 
* Counsellor in the Supreme Judicial Court. 


‘Amherst, Mass. June 18, 1829.’ 


We are glad to witness the efforts which are making to ren- 
der law education in this country thorough and systematic. 





Bills of Exchange.—The Louisiana Advertiser of the 7th April, 
says, one of the most important questions ever decided in Louis- 
VOL. II.—NO. I. 
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iana, or perhaps in any of the States of this Union, (in respect to 
the amount of moneys involved and the principles of law at issue, ) 
was yesterday determined by the Supreme Court of this state. 
One of the Judges (Matthews) being confined at home by indis- 
position, Judge Martin, who delivered the opinion, informed the 
bar that Judge Maithews had read and fully concurred in the 
judgment. It is therefore the unanimous opinion of the court. 

The case to which we allude grew out of the bankrupt estates 
of the late commercial houses of Morgan, Dorsey, & Co. and 
William Kenner & Co. One of these houses, in 1825, drew cer- 
tain bills of exchange in favor of the other, by whom they were 
endorsed, upon the house of Duncan & Sons, of Liverpool, pay- 
able in London. The bills were accepted, payable at a certain 
banking house in London. The day on which they were made 
payable, was fixed by the drawees, but the day on which they 
were accepted did not appear on the face of the bills, which were 
all drawn at sixty days sight. They were afterwards protested 
on the day fixed by the acceptors, which day was stated and proy- 
ed by parol evidence, to be the sixty-third after acceptance. 
The question was whether the drawers and endorsers of these 
bills were not discharged, and on this question, it is understood, 
some of the most learned judges and soundest lawyers in Eng- 
land as well as in the United States were divided. But the Su- 
preme Court, after having had the case before them for ten months, 
has decided that the acceptance was good, the protest regular, 
and that all the parties to the bills are liable to the holders. The 
amount involved is upwards of $ 400,000. 

We have seen a pamphlet of a hundred pages, consisting of 
petition to the Supreme Court of Louisiana, signed by Messrs. 
Mazureau and Hennen, as counsel, praying for a rehearing in this 
case. This petition examines the opinion of the court very elab- 
orately, and cites a multitude of authorities, English, French, and 
Spanish, to prove the incorrectness of the judgment. The posi- 
tions which are taken in this petition, are as follows: ‘That as 
all the said bills were drawn payable 60 days after sight, all the 
acceptances thereof must be dated ; that as none of said accept- 
ances (except one) was dated, they were irregular and contra 
tenorem bille, and therefore good only between the acceptor and 
holders ; that as said acceptances were made in this manner, to 
wit: “Accepted, payable on such a day,” and the protests for 
non-payment have all been made on that precise day, said pro- 
tests were made too soon ; because by the law merchant of Eng- 
land, the bills thus accepted were entitled to three days of grace 
from the day designated on the acceptances, and that no oral tes- 
timony can be received to show the day on which the said ac- 
ceptances were made or written, nor to show that the days on 
which the bills were made payable by the said acceptances, was 
the 63d from that on which they had been accepted.’ 
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United States v. John P. Sheldon. Case of attachment for con- 
tempt.—A short notice was given of this case in the last Jurist. 
Since the publication of that number, the opinion of the Supreme 
Court of the Michigan Territory in this case, as given by Judge 
Woodbridge, has been published. The case arose, as has been 
already stated, on a publication by Mr. Sheldon in the Detroit 
Gazette, of a report of a case of indictment against one Reed, in 
which the jury had given a verdict against Reed, and a new trial 
had been granted by the court. Judge Woodbridge takes the 
position that ‘to publish even a true account of the proceedings 
of a court, in any case, while such case is still pending, without 
the permission of the court before which the matter remains un- 
decided, has at all times been holden to be illegal. The reason 
is, lest such publication should injuriously affect the legal rights 
of one or the other of the parties.’ The judge then goes on to 
point out the errors, or, as he describes them, falsehoods, in Mr. 
Sheldon’s report of the case. ‘There were,’ says the judge, 
‘circumstances, connected with the case of Reed, particularly 
calculated to enlist the feelings and excite the angry passions of 
the people : peculiar caution, therefore, was called for. But sud- 
denly, the case is wrested from the hands of the proper adminis- 
tration of justice, and thrown, garbled and lampooned, before the 
public! What atime was this, for calm investigation? Whata 
time for the unimpassioned adjustment of the conflicting rights of 
the public, and of an individual indicted for an enormous crime? 
and by a jury, too, straight from the reading perhaps of your in- 
temperate comments ; and warmed possibly, into a feeling of high 
indignation, by a false account of supposed wrongs and absurdi- 
ties in our courts of justice.’ 

Reed complained of the publication, and alleged it as a ground 
for a motion for a continuance. After some severe, and as it 
seems to us not remarkably dignified animadversion upon Mr. 
Sheldon’s ‘scandalous aspersions upon the court itself, his effort 
at sneering, and a cynical display of ill humor and sarcasm,’ the 
judge proceeds: ‘As for the law of the case, it is clear: it has 
been settled doctrine, and from the earliest times, that the pro- 
ceedings of courts shall not be the subject of scandalous reproach ; 
that it is the duty of those, who are appointed judges, by the con- 
stituted authorities of the land, to protect their own judicial acts 
from scandalous aspersions, and their judicial characters from all 
abusive reflections. I have been led to believe, that purity of 
motives, and correctness of conduct, would always constitute a 
sufficient shield against the shafts of calumny: I have been led to 
suppose, that with a generous and intelligent community, the 
odium and contempt by which the common slanderer is always 
followed, would furnish a sufficient antidote, against the poison 
of his detraction. But upon whatsoever reasons the law may be 
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founded, such certainly is the law, not merely of Great Britain, 
but of our own country. It is made ours by grant and by adop- 
tion; the ordinance of 1787 has made it ours. But the Supreme 
Court of the United States has affirmed the whole doctrine of the 
law concerning contempts of court; and I venture to say, that 
every respectable court of every state in the Union, especially 
where the common law prevails, has so affirmed it.’ 

The above extracts contain the substantial grounds of the pro- 
ceedings of the court. As far as they were induced by a regard 
to the prisoner’s right to a fair trial, there can be no question of 
their accuracy, founded upon a just principle, but the judge seems 
to put quite a sufficient stress upon the mere acts of disrespect to 
the members of the court. They might, according to the circum- 
stances, be blamable or even inexcusable, and if in presence of 
the court when in session, might be considered a contempt, be- 
cause they would have a direct tendency to obstruct the admin- 
istration of justice; but every animadversion upon the conduct of 
judges has not necessarily so direct a tendency of this sort, as to 
come within the rule of contempt. We cannot but think the 
positions of the judge in this respect quite too vague and indefi- 
nite, and some of the remarks subjoined to this opinion, and made 
as we presume, by the same judge, are by no means character- 
ized by mild and unimpassioned dignity. Mr. Sheldon, it 
will be remembered, was sentenced to pay a fine of $100, and 
to be committed until it should be paid. He chose to go to jail 
rather than pay the fine, though the judge says he was well able 
to pay it. The sum was raised by a subscription, and an attempt 
was made to raise it by subscriptions not exceeding a shilling 
each, whether successfully or not, we do not distinctly understand 
from the statements we have seen. A dinner was also made at 
the jail by Mr. Sheldon’s friends, when certain resolutions were 
passed. We quote some of the remarks on this subject, in illus- 
tration of what we have said in relation to the judge’s descend- 
ing from his dignity. The opinion of Judge Woodbridge is pub- 
lished at length in the New York Evening Post of June 10th. 

‘ As to their resolutions of the 5th March, their jail dinner, es- 
cort, &c. we then thought and still think them illjudged, untimely, 
passionate, and altogether too contemptible to attain a beneficial 
end. Long since have they created in the bosom of very many 
worthy men, deep and painful feelings of sincere regret at their 
agency in such a prostitution of the invaluable privileges of free- 
men. Their shilling subscription paper, which is to be an ex- 
pression of public opinion, is scarce worthy of a passing remark ; 
for we are assured it was presented to children, not yet in their 
teens, and in one instance at least, to an idiot, who had an assur- 
ance that it was to get a sick man out of jail.’ 
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Legal Reforms in England.—We incidentally mentioned, in our 
last number, (p. 311) the issuing of two Commissions, one of 
them to inquire into ‘the origin, progress, and termination of ac- 
tions in the Superior Courts of Common Law’ in England and 
‘matters connected therewith.’ The commissioners appointed 
for this purpose have made an able and elaborate report. It is 
impossible for us to give even an outline of their labors or of the 
improvements which they propose. The following list of the 
subjects which they have inquired into, taken from their report, 
may be interesting to our readers : 


‘ist. The despatch of business :—In the superior courts of 
common law; At Westminster; In the counties palatine; In 
Wales. 

2d. Process serviceable or bailable ; Including original writs ; 
Outlawry ; Arrest; and Bail. 

3d. Pleadings and other entries of record ; To the joinder of 
issue in law, or in fact; Practice relating thereto. 

4th. Proceedings upon issues ; In law. 

5th. Proceedings upon issues; In fact; The different modes 
of trial ; Proceedings preparatory to trial by jury; Including 
particulars of demand ; and set-off. 

Notices of intention to dispute. 

Proposed improvements :—Discovery ; Commission for exam- 
ination of witnesses ; Verification of written documents. 

Proceedings at the trial :—Evidence ; Demurrer to evidence ; 
Special case, special verdict ; Bill of exceptions. 

Proceedings after trial and before judgment ; Motions for new 
trials; In arrest of judgment; For judgment non obstante vere- 
dicto. 

6th. Judgment-—Interlocutory; Final; Practice relating 
thereto. 

7th. Error. 

8th. Execution ; against persons ; and Property ; Practice re- 
lating thereto. 

9th. Costs. 

10th. Fees of office. 

11th. Arbitrations. 
12th. Miscellaneous matters relating to practice and proceed- 
ings.’ 





Mr. Bentham.—The following mention of this gentleman is 
from the Law Magazine, published in London: 

‘Mr. Bentham has hit upon a new mode of attaining present 
as well as posthumous reputation, of which last his disciples 
make sure. Conceiving that no reform can possibly go on with- 
out him, and finding his last publication not much more likely to 
circulate than the many which preceded it, he has melted down 
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his lucubrations into the form of Petitions for justice, codifica- 
tion, local courts, &c. &c. &c. the said petitions forming a thick 
octavo volume, which will very soon appear. But Mr. Ben- 
tham’s, though fully equal to the Sibylline books in unintelligi- 
bility, resemble them in little else, and, in particular, do not 
advance in value as the quantity decreases. He, however, has 
formed a very different estimate ; and his greatest anxiety at 
present is lest he should make too great a sensation, be impov- 
erished by the postage of letters, and plagued to death by calls on 
the subject of these petitions. In his preface, therefore, he gives 
minute directions as to the mode in which parchment for signa- 
tures is to be procured and used, and most particularly requests 
that he may not be troubled with too many personal applications, 
nor any letters at all unless post paid or franked. He need not 
be afraid, though parliament hassome reason to beso. Our read- 
ers are of course aware, that if a member on presenting a petition 
moves that it be actually read, instead of the clerk’s merely gabbling 
over the title, a bona fide reading invariably takes place. Thus, 
just before Mr. Peel introduced his bill for suppressing the Asso- 
ciation, Lord Chandos presented a petition from a tradesman, and 
requested that it might be read at length; and the house were 
obliged to sit and listen to the opinions of Joseph Morris, stationer 
and bookbinder, given at some length, and beginning ‘ Your pe- 
titioner has heard with indignation and astonishment his majes- 
ty’s speech to the two houses.’ Our readers must also know 
that forty members are required to make a house, and that the 
speaker adjourns when less than that number are left. Now 
does any one suppose that forty members will come or stay to 
hear four hundred pages of Mr. Bentham’s writing? Clearly not. 
Should any member move the infliction, the speaker will have to 
adjourn again and again; the order of the day will never be got 
through ; and it is by no means clear to us, that the supplies may 
not be stopped and the whole business of the nation be brought 
to a stand, should Mr. Bentham persist in his scheme.’ 





Jury Trial in the Netherlands. Brussels, April 14.—The fol- 
lowing are the reports in circulation respecting what passed yes- 
terday in the Second Chamber of the States General. It resum- 
ed its deliberations on the questions relative to the Jury. After 
a debate, which lasted from eleven o’clock in the forenoon till 
eleven at night (with the interval of an hour’s adjournment from 
four to five,) the three questions were proposed as follows ;— 

1. Shall the Jury be introduced in criminal trials before the 
Provincial Courts, and other Criminal Tribunals ?>—Negatived by 
66 to 31. 

2. Shall the Jury be introduced in trials for abuses of the lib- 
erty of the press ?>—Negatived by 57 to 40. 
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3. Shall the Grand Jury (Jury d’ Accusation) be introduced as 
distinguished from the Petty Jury (Jury de Judgment) ?—Nega- 
tived by 65 to 31. 

The Chamber has, therefore, definitively decided against the 
introduction of the Jury. 


Digest of Massachusetts Reports.—We understand that Mr. 
Bigelow has in preparation an addition to his Digest, which will 
embrace all the volumes published since his last enlarged edi- 
tion. This will include five volumes of Mr. Pickering’s Re- 
ports ; his first volume being comprised in the last edition of 
Mr. Bigelow’s Digest. 





Howe’s Practice.—The subscribers for this posthumous work 
of the late Judge Howe, will be glad to hear that the publica- 
tion is not abandoned. Mr. Ashmun, who originally intended to 
edit it, having found it necessary to withdraw from the undertak- 
ing, it will be published under the care of Mr. Metcalf. We 
are happy, that the work has fallen into the hands of so com- 
petent an editor. 





Checks on Bankers.—The following is an abstract of a case re- 
cently decided in England, which it is believed has never been 
published in this country. 

A customer of a banker delivered to his wife certain printed 
checks, signed by himself, but with blanks for the sums, re- 
questing his wife to fill the blanks up, according to the exigencies 
of his business. She filled one up with the words “ fifty pounds, 
two shillings” ; the fifty being commenced with a small letter, 
and being placed in the middle of a line; the figures of £50 
and 2s. were also placed at a considerable distance from the 
printed £ ; in this state she delivered the check to her husband’s 
clerk, to receive the amount; whereupon he inserted at the be- 
ginning of the line in which the word fifty was written, the 
words ‘ three hundred’, and the figure 3 between the £ and the 
50. The banker having paid the £350: 2s. it was held that 
the loss must fall upon the customer.— Young v. Grose, 7 Proper- 
ty Lawyer, 464. 


Judges in Connecticut.—During the session of the General As- 
sembly of Connecticut, in May last, the Hon. Jeremiah G. Brain- 
ard and the Hon. James Lanman, resigned their offices as Judges of 
the Supreme Court of Errors and of the Superior Court of that 
State ; and Thomas S. Williams and Clark Bissell, Esquires, were 
appointed in their places. 
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Appointments by the President. 
SaMvEL Herrick, U. S. Attorney for the District of Ohio. 


SAMUEL CusHMAN, “ «© _N. Hampshire. 
SAMUEL M. Roserrs, “a . “ Illinois. 
Garret D. Watt, “ - “UN. Jersey. 
SAMUEL JupDAH, ” 26 “Indiana. 

Joun G. STOWER, “ “ §. Judicial District of Florida. 
BENJAMIN F.. Lenton, “ “ Western District of Louisiana. 





Reviews of Hoffman’s Legal Outlines, and Day’s Connecticut 
Reports, are unavoidably deferred to the next number. 





ERRATA. 


IN NUMBER II. 
Page 241, line 2. for “‘ parts,” read “ facts”. 
264 3, for & never” read “ mere.” 
264 .. 8, for * not” read “ but.” 
369 37, for ‘‘ of the capital” read “ beyond the amount of the capi- 


tal.” 


IN THIS NUMBER. 
Page 1, line 14, for Chancellors read Chancellor. 
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Reports of Cases argued and determined in the Circuit Court 
of the United States, for the First Circuit. Vol.4. By William 
P. Mason. Boston. Hilliard, Gray, & Co. 

A Treatise on the Law of Legacies, by R. S. Donnison Ro- 
per, Esq. under an entirely new Arrangement, and with very 
considerable Additions. By Henry Hopely White, Esq. 2 
Vols. Svo. pp. 1267. 

Mr. Roper’s work on Legacies has been so long before the profession that 
any criticism upon it on our part would be superfluous. The increased value 
of this edition may be judged of from Mr. White’s preface : 

* The late learned author had intended to republish his Treatise on the Law 
of Legacies under an entirely new arrangement; and at his death left the 
thirteen first chapters and part of another prepared with that view, but without 
any other manuscripts from which even an outline of his plan respecting the 
remainder of the work could be collected. The completion of this design 
devolved upon the editor, in the prosecution of which he has avoided, as much 
as possible, alterations in the manuscript chapters left by the late author, be- 
yond verbal corrections and the addition of subsequent decisions. The sub- 
stance of the former editions will be found in thé present, but under a new 
arrangement, which has been adopted in the hope of rendering the work more 
useful, and at the same time a more accurate and comprehensive analysis of a 
complicated subject. To obviate objections which have been made to the 
lengthened statements of cases in the former editions, considerable pains have 
been bestowed in compressing them within the smallest compass consistent 
with utility.’ 

We cannot but regret that the American edition of so useful a work should 
not have been accompanied by notes referring to the American cases, The 
American decisions on this subject are numerous and important and an edition 
in which they are omitted must be considered very defective. Perhaps we 
have no right to complain of the publishers, who of course can only be suppos- 
ed to calculate what is for their own interest without any regard to the wants of 
lawyers. But we cannot but regret that a bad edition of so expensive a work 
should be published, as it supplies the market, and renders ita very hazardous 
speculation to attempt to introduce a more perfect edition for some years. 
We are however of opinion that publishers would always consult their 
own interest by having notes of the American cases added by respectable 
lawyers to every edition of English law books, for the addition of cases which 
are not previously to be found together digested in any single volume, renders 
the work so convenient for common use, that very many will purchase the 
volume, who, if these cases were omitted, would be contented to use their 
old books. 

A View of the Constitution of the United States of America. 
By William Rawle, LL. D. Second Edition. Philadelphia. 
P. H. Nicklin. Svo. pp. 349. 
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Town Officer, or Laws of Massachusetts relative to the Duties 
of Municipal Officers ; together with a Digest of the Decisions of 
the Supreme Judicial Court, upon those Subjects. By Isaac 
Goodwin. Second Edition. Worcester. Dorr & Howland. 

Chancery Cases argued and determined in the Court of Ap- 
peals of South Carolina, from January to May, 1827. By D. J. 
M’Cord, State Reporter. Vol. 2. Philadelphia. P. H. Nicklin. 

The Law of Pleading and Evidence in Civil Actions, arrang- 
ed alphabetically, with Practical Forms, and the Pleadings and 
Evidence to support them. By John S. Saunders, Esq. Phila- 
delphia. R.H. Small. 2 vols. Royal 8vo. 

Reports of Cases argued and determined in the Supreme 
Court of Judicature, and in the Court for the Trial of Impeach- 
ments, and the Correction of Errors of the State of New York. 
By John L. Wendell. Vol. 1. S8vo. 

A Treatise on the Limitation of Actions at Law, and Suits in 
Equity. By Joseph K. Angell. Boston. Hilliard, Gray, & 
Co. 8vo. pp. 678 and cxxiv. 

Reports of Cases Argued and Determined in the Court of the 
Vice Chancellor of England. By Henry Maddock, Esq. first 
American Edition. Philadelphia. R. H. Small. 

A Selection of Pleadings in Civil Actions, with occasional An- 
notations. By Joseph Story. Second Edition, with Additions. 
By B. L. Oliver, Jr. Boston. Carter and Hendee. 8vo. 

Reports of Cases Argued and Determined in the Supreme 
Court, and in the Court for the Trial of Impeachments and the 
Correction of Errors, of the State of New-York. By Esek Cow- 
en. Vol. 8. Albany. William Gould & Co. 

United States Law Intelligencer and Review. ‘ Multo utilius 
est pauca idonea effundere, quam multis inutilibus homines gra- 
vari.’ Edited by Joseph K. Angell,—Nos. IV, V, VI, for April, 
May, and June, 1829. Providence. Smith & Parmenter. 


IN THE PREss. 

Hilliard, Gray, & Co. have in press,—Vol. 10, of Massachu- 
setts Reports ; with notes and references, by Benjamin Rand, 
Esq. 

No. II, of vol. 6 Pickering’s Reports. 








